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PREFACE. 


THE  SETTLED  LAND  ACT,  1884,  amends  the  Settled  Land 
Act,  1882,  in  the  following  particulars :  A  fine  on  a  lease  is 
to  be  capital  money  (sect.  4.)  The  notice  required  by  S.  L.  A., 
s.  45,  may,  as  to  a  sale,  lease,  exchange,  or  partition,  be 
general,  and  in  some  cases  notice  may  be  waived  (sect.  5).  In 
the  case  of  settlements  within  S.  L.  A.,  s.  63,  the  trustees 
may  sell,  and  execute  the  other  trusts  and  powers  given  by 
the  settlement,  without  the  consent  of  the  ^mm-tenant  for 
life  (sect.  6  (1),  unless  he  applies  to  the  court  and  obtains  an 
order  which  will  suspend  the  trustees'  powers  (sect.  7).  In 
the  case  of  settlements  not  within  S.  L.  A.,  s.  63,  where  there 
are  two  or  more  persons  constituting  the  tenant  for  life,  the 
consent  of  one  of  those  persons  will,  notwithstanding  S.  L.  A., 
1882,  s.  56  (2),  suffice  to  enable  the  trustees  to  exercise  any 
power  conferred  on  them  by  the  settlement  (sect.  6  (2).  A 
difficulty  with  regard  to  "  tenant  by  the  courtesy  "  is  removed 
(sect.  8). 

It  will  be  seen  that  the  effect  of  sects.  4,  8,  is  to  remove 
doubts  occasioned  by  the  previous  act,  and  that  the  object  of 
the  rest  of  the  new  Act  is  to  simplify  transfers.  Portions  of 
the  Act  are  more  or  less  retrospective,  see  sects.  5  (4)  (5), 
6  (3). 

It  will  be  seen  that  the  cases  which  have  been  decided  on 
the  Act  of  1882  indicate  a  desire  on  the  part  of  the  court  to 
interpret  the  Act  with  firmness  and  liberality.  It  is  believed 
that  all  the  cases  on  the  S.  L.  A.  which  have  been  decided 
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up  to  the  present  date,  and  have  been  either  reported  or 
noted,  are  included  in  this  work.  (a) 

We  proceed  now  to  offer  some  suggestions  for  the  further 
improvement  and  extension  of  the  Settled  Land  Act. 

1.  Extend  the  power  of  granting  building  leases  by  the 
"  tenant  for  life  "  from  ninety-nine  to  999  years,  and  also 
permit  him  to  grant  leases  in  perpetuity,  without  the  expense 
of  an  application  to  the  court  under  S.  L.  A.,  1882,  s.  10. 
The   limitation   of  the   power  to  ninety-nine  years  merely 
encourages  inferior  building  and  defective  sanitation.     It  is 
probably  an  agreeable  prospect  to  some   settlors  of   large 
estates  to  contemplate  the  idea  of  the  return  of  the  property 
to  their  families  after  two  or  three  generations  have  passed 
away,  but  the  public  advantage  ought  not  to  be  sacrificed  to 
afford  a  sentimental  satisfaction. 

2.  Enable  the   tenant  for   life  to    grant  leases  with   the 
option  of  purchase,  and  to  sell,  allowing  (say)  three-fourths 
of  the  purchase   money  to  remain   on   mortgage.  (b)     This 
would   facilitate   the   conversion    of    leaseholds    and    other 
sales,    and    would    often    be   a    great    convenience    to    all 
parties. 

3.  Abolish  the  restriction  as  to  the  "  Mansion  house,"  &c. 
(S.  L.  A.,  1882,  s.  15),  unless  the  settlor  declared  his  wish 
for  its  protection,  and  described  it.      This   restriction  was 
obviously  inserted  in  the  interests  of  the  large  landowners, 
and  is  prejudicial  to  the  owners  of  small  properties.     The 
word  "  park  "  in  the  marginal  note  sufficiently  indicates  the 
class  of  property  the  draftsman  had  in  view. 

4.  Amend  the  provisions  as  to  notice  to  the  trustees  of  the 
settlement  with  regard  to  sale,  lease,  exchange,  or  partition, 
so  as  to  extend  S.  L.  A.,  1884,  s.  5,  to  the  solicitor  of  the 
trustees,  as  well  as  to  the  trustees  themselves.     On  the  other 
hand,  the  trustees  ought  to  have  the  power  to  compel  tenant 

O  Re  Daniel   (74   Law   Times,  205)  is   evidently   the   same   as    the 
anonymous  case  noted  74  Law  Times,  208. 

(b)  This  may  now  be  done  in  a  roundabout  way. 
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for  life  to  give  specific  notice  of  every  transaction  by  sending 
to  him  a  "  general  request  "  for  notice. 

5.  Extend  the  powers  of  leasing  contained  in  the  Act,  and 
enlarged,  as  suggested  above,  to  the  clergy  and  to  charities. 
Proper  safeguards  might   be   created  by  requiring   actual 
previous  notice  to  the  patron  and  bishop  in  the  case  of  the 
clergy,  and   to   the   charity   commissioners    in   the   case   of 
charities.     By  this  means  the  evils  which  are  undoubtedly 
caused  by  the  restrictions  which  affect  the  clergy  with  respect 
to  the  letting  of  agricultural  land  could  be  removed,  and  the 
law  simplified.  (8) 

6.  The  powers  of  donation  by  limited  owners  which  are 
contained  in  a  variety  of  Acts  should  be  codified  and  com- 
prised in  the  Settled  Land  Act,  and  should  also  be  extended. 

7.  The  important  addition  to  the  objects  on  which  capital 
money  may  be  expended,  which  is  effected  by  sect.  29  of  the 
Agricultural  Holdings  Act,  1888,  should  be  inserted  or  men- 
tioned in  the  Settled  Land  Act,  and  its  wording  made  more 
clear. 

8.  Provision  should  also  be  made  to  enable  a  tenant  for 
life  to  spend  his  own  money  on  improvements,  and  to  charge 
it  upon  the  land  under  S.  L.  A.  without  the  cumbrous  proce- 
dure at  present  necessary.     A  clause  for  this  purpose  existed 
in  the  Settled  Land  Bill(b),  which  became  the   S.  L.  A., 
1882,   but  was   struck    out   in  its   passage   through    Par- 
liament. 

9.  Among  the  improvements  on  which  capital  money  may 
be  spent,  the  making  and  laying  out  of  "  poor  allotments  " 
should  be  included.     These  might  either  be  let  to  the  agri- 
cultural labourer,  or  they  might  be  sold,  allowing  part  of  the 
purchase  money  to  remain  on  mortgage  as  suggested  above. 

(a)  The  S.  L.  A.,  1882,  does  "benefit  the  clergy  by  permitting  money 
paid  into  court  for  glebe  lands  taken  under  a  Eailway  or  other  Act,  to  be 
invested  in  a  wider  range  of  investment  than  formerly,  and  also  allowing 
it  to  be  spent  on  improvements. 

(b)  See  "  Settled  Land  Act  Explained,"  p.  222. 
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10.  Power  should  be  given  to  the  ,"  tenant  for  life  "  to 
dedicate  a  small  portion  of  the  property  for  poor  allotments, 
and  to  sell  it  at  something  less  than  the  best  price,  or  to  let 
it  at  something  less  than  rack  rent,  if  he  chooses  to  do  so. 
Such  a  power  should  be  limited  with  regard  to  the  amount 
and  value  of  the  land  to  be  dealt  with,  and  provision  should 
be  made  for  the  land  reverting  in  case  of  its  being  used  for 
a  purpose  differing  from  that  for  which  the  sale  or  lease  was 
effected.  No  doubt  the  question  of  Poor  Allotments  is  one 
of  great  importance,  and  will  probably  soon  be  comprehen- 
sively treated  in  Parliament.  (a)  Meanwhile,  limited  land- 
owners should  at  least  have  additional  powers  to  encourage 
the  establishment  of  them  on  their  estates,  if  they  think  fit 
to  do  so.  It  will  be  seen  that,  in  the  above  suggestions, 
we  have  not  entered  into  any  questions  as  to  the  expediency 
of  limiting  the  present  powers  of  settlement  and  entail,  but 
only  have  indicated  some  improvements  which  could  easily 
be  made  without  changing  the  present  system  of  land  tenure, 
and  which  would  be  beneficial  to  the  "  limited  owners  "  of 
small  properties  and  to  the  public  generally. 


A  few  notices,  &c.,  are  appended  to  this  work,  and  some 
summonses.  No.  11  is  adapted  from  a  form  prepared  by 
Mr.  John  Dixon,  and  used  in  a  case  in  which  he  advised. 
Similarly  Nos.  10  and  14  are  adapted  from  forms  prepared  by 
the  present  writer,  and  used  in  practice.  Of  course  Nos.  12 
and  13,  which  relate  to  the  Act  of  1884,  have  not  yet  been 
actually  tested. 

J.  THEODORE  DODD. 

3,  Old  Square,  Lincoln's  Inn. 
October,  1884. 

(")  The  Allotments  Extension  (Jesse  Collings)  Act,  1882,  though  of 
great  and  increasing  value,  only  affects  charities  and  charity  lands. 
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SETTLED  LAND  ACT,  1884 

(47  &  48  YICT.  c.  18). 


CHAPTER   I. 

THE  SETTLED  LAND  ACT,  1884  (ANNOTATED). 


An  Act  to  amend  the  Settled  Land  Act,  1882.— [3rd  July,  1884.] 
BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : — 

1.  Short  title. — This  Act  may  be  cited  as  the  Settled  Land 
Act,  1884. 

We  may  conveniently  cite  it  as  S.  L.  A.,  1884,  to  distinguish  it 
from  the  Settled  Land  Act,  1882,  which  we  shall  cite  as  S.  L.  A. 
simply,  without  appending  the  year  in  which  it  was  passed. 

2.  Interpretation. — The  expression  "  the  Act  of  1882  "  used 
in  this  Act  means  the  Settled  Land  Act,  1882. 

The  Act  of  1882  is  also  cited  as  45  &  46  Viet.  c.  38.  Rules  under 
that  Act,  with  forms,  were  published  at  the  end  of  December,  1883, 
and  appear  in  most  works  on  the  subject  published  since.  These 
rules  are  at  page  123  of  the  author's  "Settled  Land  Act  Ex- 
plained/' and  the  forms  are  at  page  128  of  that  work.  They  are 
also  in  W.  N.  and  Law  Times  of  Jan.  6th,  1883 ;  52  L.  J.  1,  Ch. ; 
Wilson's  Jud.  Acts,  4th  edit.,  745 ;  and  the  Alph.  Pr.  (Q.B.),  App. 
p.  clii. 

3.  Construction  of  Act. — The  Act  of  1882  and  this  Act  are 
to  be  read  and  construed  together  as  one  Act,  and  expressions 
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used  in  this  Act  are  to  have  the  same  meanings  as  those 
attached  by  the  Act  of  1882  to  similar  expressions  used 
therein. 

S.  L.  A.,  s.  2,  contains  a  large  number  of  definitions  and  explana- 
tions. It  will  be  convenient  here  to  cite  those  respecting  "  tenant 
for  life." 

"  (5.)  The  person  who  is  for  the  time  being,  under  a  settlement, 
beneficially  entitled  to  possession  of  settled  land,  for  his  life,  is  for 
purposes  of  this  Act  the  tenant  for  life  of  that  land,  and  the  tenant 
for  life  under  that  settlement. 

"  (6.)  If,  in  any  case,  there  are  two  or  more  persons  so  entitled  as 
tenants  in  common,  or  as  joint  tenants,  or  for  other  concurrent 
estates  or  interests,  they  together  constitute  the  tenant  for  life  for 
purposes  of  this  Act." 

By  sub-sect.  (7)  a  person  who  is  tenant  for  life  within  the  fore- 
going definitions  is  to  be  deemed  such  notwithstanding  incum- 
brances. 

By  S.  L.  A.,  s.  58,  numerous  limited  owners  are  to  have  the  powers 
of  tenant  for  life.  By  S.  L.  A.,  s.  59,  an  infant  absolutely  entitled  is 
to  be  as  tenant  for  life;  and  ib.,  s.  60,  provides  for  exercise  of 
infant's  powers  where  he  is  tenant  for  life  or  in  the  like  position. 
S.  L.  A.,  s.  61,  relates  to  married  women,  and,  ib.,  s.  62,  to  lunatics. 

In  construing  the  new  Act  all  the  extensions  and  modifications 
made  by  these  sections  must  be  borne  in  mind. 

The  following  rule  of  construction  given  by  S.  L.  A.,  s.  55  (3), 
will  also  apply  to  the  amending  Act : — 

"Where  any  provision  in  this  Act  refers  to  sale,  purchase, 
exchange,  partition,  leasing,  or  other  dealing,  or  to  any  power, 
consent,  payment,  receipt,  deed,  assurance,  contract,  expenses,  act, 
or  transaction,  the  same  shall  be  construed  to  extend  only  (unless  it 
is  otherwise  expressed)  to  sales,  purchases,  exchanges,  partitions, 
leasings,  dealings,  powers,  consents,  payments,  receipts,  deeds, 
assurances,  contracts,  expenses,  acts,  and  transactions  under  this 
Act." 

4.  Fine  on  a  lease  to  be  capital  money. — A  fine  received  on 
the  grant  of  a  lease  under  any  power  conferred  by  the  Act  of 
1882  is  to  be  deemed  capital  money  arising  under  that  Act. 

From  the  wording  of  S.  L.  A.,  ss.  7  (2),  13  (5),  it  is  clear  that,  on 
making  a  lease  under  the  powers  of  the  Act,  a  fine  might  be  taken  ; 
.and  though  it  is  probable  that,  under  ordinary  circumstances,  it 
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would  have  been  capital  money,  it  was  not  so  declared  to  be  by  that 
Act.  It  is  now  by  the  above  section  declared  to  be  capital  money. 

The  word  "lease"  is  not  defined  in  S.  L.  A. ;  but  "mining  lease  " 
includes  a  grant  or  licence  for  mining  purposes,  and  "  fine"  includes 
premium,  foregift,  &c.  (S.  L.  A.,  s.  2  (10)  (iv.)  (ii.).)  In  any  case 
where  a  tenant  for  life  has  power,  independently  of  S.  L.  A.,  to  lease 
and  take  a  fine,  this  will  not  prevent  him  from  so  doing.  In  some 
cases  he  is  entitled  to  the  fines  on  renewals :  (Brigstocke  v.  Brigsiocke, 
38  L.  T.  Rep.  N.  S.  760 ;  8  Ch.  Div.  357).  Where  a  lease  is  made 
under  the  Act  the  fine  must  be  paid  to  the  trustees  or  into  court  at 
the  option  of  the  tenant  for  life  :  (S.  L.  A.,  s.  22  (1.).)  As  to  the 
practice  on  payment  into  court,  see  Settled  Land  Rules,  10-14. 
The  new  Act  does  not  affect  fines  on  the  grant  of  a  licence  to  a 
copyholder  to  make  a  lease  (S.  L.  A.,  s.  14)  or  on  sale  of  a  copyhold 
(S.  L.  A.,  s.  20  (3),  and  in  some  cases  doubtless  these  will  still 
belong  to  the  tenant  for  life :  (See  Earl  Cowley  v.  Wellesley,  14 
L.  T.  Rep.  N.  S.  245 ;  L.  Rep.  1  Eq.  656 ;  and  Brigstocke  v.  Brig- 
stocke,  ubi  sup.) 

In  connection  with  the  subject  of  fines  for  leases,  we  should  call 
attention  to  S.  L.  A.,  s.  34,  which  provides  that  when  capital  money 
is  "  purchase  money  paid  in  respect  of  a  lease,"  &c.,  application  may 
be  made  to  the  trustees,  or  to  the  court,  to  apply  the  money,  so  that 
the  parties  interested  may  have  the  same  benefit  from  it  as  they  would 
have  had  from  the  lease.  It  would  seem,  however,  that  this  pro- 
vision does  not  apply  to  a  fresh  created  lease ;  so  that,  unless  the 
court  gives  a  very  liberal  construction  to  it,  a  tenant  for  life  who 
grants  a  lease  for  a  fine  will  not  be  able  to  take  the  benefit  of  this 
provision,  and  hence,  generally  speaking,  it  will  be  contrary  to  the 
interest  of  a  tenant  for  life  to  grant  a  lease  with  a  fine. 

5.  Notice  under  45  &  46  Viet.  c.  38,  s.  45,  may,  as  to  a  sale, 
exchange,  partition,  or  lease,  be  general. — (1.)  The  notice 
required  by  section  forty-five  of  the  Act  of  1882  of  intention 
to  make  a  sale,  exchange,  partition,  or  lease,  may  be  notice  of 
a  general  intention  in  that  behalf. 

(2.)  The  tenant  for  life  is,  upon  request  by  a  trustee  of  the 
settlement,  to  furnish  to  him  such  particulars  and  information 
as  may  reasonably  be  required  by  him  from  time  to  time  with 
reference  to  sales,  exchanges,  partitions,  or  leases  effected,  or 
in  progress,  or  immediately  intended. 
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(3.)  Any  trustee,  by  writing  under  his  hand,  may  waive 
notice  either  in  any  particular  case,  or  generally,  and  may 
accept  less  than  one  month's  notice. 

(4.)  This  section  applies  to  a  notice  given  before,  as  well 
as  to  a  notice  given  after,  the  passing  of  this  Act. 

(5.)  Provided  that  a  notice,  to  the  sufficiency  of  which 
objection  has  been  taken  before  the  passing  of  this  Act,  is 
not  made  sufficient  by  virtue  of  this  Act. 

For  the  text  of  S.  L.  A.,  s.  45,  see  page  5,  and  for  some  cases  on 
that  section,  see  pages  5,  6. 

The  object  of  this  section  is  to  reduce  the  inconvenience  which  has 
been  experienced  from  the  requirements  of  S.  L.  A.,  s.  45.  requiring 
notice  to  be  given  to  the  trustees  and  their  solicitor  a  month  before 
any  sale,  exchange,  partition,  or  lease,  and  to  overrule  with  respect 
to  these  transactions  Ray's  Estates  (50  L.  T.  Rep.  N.  S.  80 ;  25 
Ch.  Div.  464),  where  it  was  decided  that  a  general  notice  was 
insufficient.  Now,  a  general  notice  will  suffice  for  any  of  the  above 
transactions,  though  for  a  mortgage  or  charge  a  specific  one 
referring  to  a  transaction  in  immediate  contemplation  will  still  be 
necessary.  By  sub-sect.  (2)  the  tenant  for  life  is  bound,  upon 
request  of  a  trustee,  to  give  reasonable  information  as  to  any  sales, 
&c.,  "  effected,  or  in  progress  or  immediately  intended."  This  sub- 
section is  so  worded  that  it  is  not  clear  whether,  if  the  trustee,  in  reply 
to  a  "  general  notice,"  sends  back  a  "  general  request  for  informa- 
tion," the  tenant  for  life  is  bound  to  comply,  or  whether,  if  a 
trustee  really  desires  that  no  transaction  shall  take  place  without 
his  knowledge,  he  will  be  obliged  to  send  constant  inquiries ;  but 
the  latter  would  be  the  most  probable  interpretation.  Sub- 
sect.  (3)  permits  a  trustee  to  waive  notice  or  accept  less  than  a 
month's  notice,  but  nothing  is  said  about  waiving  the  notice  to  the 
solicitor  which  S.  L.  A.,  s.  45,  also  requires,  so  at  present  this  sub- 
section will  be  of  little  use.(a)  The  section  applies  to  notices 
given  before,  as  well  as  to  those  given  after,  the  Act  (sub-sect.  4), 
except  where  objection  has  already  been  raised  (sub-sect.  5).  It 
should  be  remembered  that,  in  consequence  of  the  two  Acts  being 
read  together,  the  tenant  for  life  will  be  bound  to  act  as  a  trustee 


(*)  It  will  save  trouble  to  the 
trustees.  Possibly  the  court  may 
give  a  "  liberal "  construction  to 
tiie  section,  and  hold  that  waiver, 


&c.,by  the  trustees  will  include  their 
solicitor.  But  a  purchaser  should 
not  assume  this  unless  and  until 
it  is  so  decided. 
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for  all  interested  (S.  L.  A.,  s.  53),  and  the  trustees  are  protected  from 
liability  for  inaction  (ib.  s.  42),  except  perhaps  where  they  have 
reason  to  suspect  gross  fraud:  (Wheelwright  v.  Walker,  48  L.  T. 
Rep.  KT.  S.  70,  74;  23  Ch.  Div.  752,  762.) 

If  there  is  any  dispute  in  consequence  of  the  tenant  for  life 
refusing  or  neglecting  to  give  any  information,  application  may  be 
made  to  the  court  (S.  L.  A.,  s.  44)  by  summons  (r.  2)  served  on  the 
tenant  for  life  (r.  4).  Probably,  too,  if  the  remainderman  was 
anxious  to  purchase  any  of  the  property,  he  could,  if  the  tenant  for 
life  gives  a  general  notice,  get  an  order,  upon  fair  terms,  preventing 
any  private  sale  without  giving  him  previous  information  :  ( Wheel- 
wright v.  Walker,  48  L.  T.  Rep.  N.  S.  867 ;  W.  N.  1884,  p.  154.) 

The  text  of  S.  L.  A.,  s.  45,  is  as  follows : 

45.  Notice  to  Trustees. — "  (1.)  A  tenant  for  life,  when  intending 
to  make  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge,  shall 
give  notice  of  his  intention  in  that  behalf  to  each  of  the  trustees  of 
the  settlement,  by  posting  registered  letters,  containing  the  notice, 
addressed  to  the  trustees,  severally,  each  at  his  usual  or  last  known 
place  of  abode  in  the  United  Kingdom,  and  shall  give  like  notice  to 
the  solicitor  for  the  trustees,  if  any  such  solicitor  is  known  to  the 
tenant  for  life,  by  posting  a  registered  letter,  containing  the  notice, 
addressed  to  the  solicitor  at  his  place  of  business  in  the  United 
Kingdom,  every  letter  under  this  section  being  posted  not  less  than 
one  month  before  the  making  by  the  tenant  for  life  of  the  sale, 
exchange,  partition,  lease,  mortgage,  or  charge,  or  of  a  contract 
for  the  same. 

(2.)  "  Provided  that  at  the  date  of  notice  given  the  number  of 
trustees  shall  not  be  less  than  two,  unless  a  contrary  intention  is 
expressed  in  the  settlement. 

(3.)  "  A  person  dealing  in  good  faith  with  the  tenant  for  life  is 
not  concerned  to  inquire  respecting  the  giving  of  any  such  notice 
as  is  required  by  this  section." 

The  following  cases  have  been  decided  on  S.  L.  A.,  s.  45  : 

In  Ray's  Settled  Estates  (50  L.  T.  Rep.  N.  S.  80;  25  Ch. 
Div,  464)  it  was  held  that  a  mere  general  notice  was  insufficient, 
and  that  the  notice  must  be  given  with  respect  to  some  specific 
sale  or  lease  which  was,  at  the  time  of  giving  such  notice,  in  actual 
contemplation.  The  above  sub-section  alters  the  law  with  respect 
to  sales,  exchanges,  partitions,  and  leases,  and  makes  a  general 
notice  sufficient  for  such  transactions;  but  for  a  mortgage  or  a 
charge,  a  special  notice  of  the  mortgage  or  charge  in  actual  contem- 
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plation  must  still  be  given.  It  will  still  be  best,  in  case  of  a  mortgage 
or  charge,  to  give  as  full  particulars  as  convenience  will  permit. 

As  to  what  is  sufficient  to  express  a  contrary  intention  under 
s.  45,  sub-sect.  (2),  and  enable  one  trustee  to  receive  notices,  see  Re 
Garnett,  Orme,  and  Hargreave's  Contract  (49  L.  T.  Rep.  N".  S.  655 ; 
25  Oh.  Div.  595),  page  36,  below. 

In  Wheelwright  v.  Walker  (48  L.  T.  Rep.  N.  S.  70 ;  23  Ch.  Div. 
752)  it  was  held  that  the  absence  of  trustees  having  a  power  of 
sale  exercisable  at  the  time  of  the  proposed  sale,  to  whom  the  notices 
required  by  sect.  45  could  be  given,  was  a  bar  to  the  exercise  of  the 
power  of  the  tenant  for  life  to  sell ;  and  that,  as  it  is  provided  by 
sect.  45  (3)  that  the  purchasers  shall  not  be  concerned  to  inquire 
respecting  the  giving  of  such  notices,  the  court  would,  at  the 
instance  of  the  remainderman,  restrain  the  tenant  for  life  from 
selling  until  trustees  should  be  appointed.  Of  course  the  fact  that 
there  are  no  trustees  does  not  prevent  a  purchaser  from  getting  a  good 
title  where  he  has  no  actual  or  constructive  notice  that  there  are 
none ;  but  it  is  believed  that  where,  from  the  state  of  the  title,  or 
otherwise,  it  is  within  the  knowledge  of  the  purchaser  that  there  are 
none,  it  will  not  be  safe  for  him  to  accept  the  title  until  trustees  are 
appointed.  And,  before  the  amending  Act,  a  month  must  elapse 
from  the  appointment  of  the  trustees  before  he  could  safely  com- 
plete, so  that  the  month's  notice  might  be  given.  Until  there  is 
some  judicial  interpretation  of  sect.  5  of  the  new  Act,  it  will  still 
be  safer  to  wait  a  month  because  of  the  difficulty  about  the  solicitor. 
See  note  on  sub -sect.  (3)  above. 

Messrs.  Wolstenholme  and  Turner  (2nd  edit.  60)  state  that  an 
order  has  been  made  by  the  court  dispensing  with  notice  under 
sect,  45  (Honywood  v.  Honywood,  1862  H.  No.  121, 25th  July,  1883), 
but  express  doubts  as  to  whether  such  an  order  can  properly  be  made. 

6.  As  to  consents  of  tenants  for  life. — (1.)  In  the  case  of  a 
settlement  within  the  meaning  of  section  sixty-three  of  the 
Act  of  1882,  any  consent  not  required  by  the  terms  of  the 
settlement  is  not  by  force  of  anything  contained  in  that  Act 
to  be  deemed  necessary  to  enable  the  trustees  of  the  settle- 
ment, or  any  other  person,  to  execute  any  of  the  trusts  or 
powers  created  by  the  settlement. 

(2.)  In  the  case  of  every  other  settlement,  not  within  the 
meaning  of  section  sixty-three  of  the  Act  of  1882,  where  two 
or  more  persons  together  constitute  the  tenant  for  life  for  the 
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purposes  of  that  Act,  then,  notwithstanding  anything  con- 
tained in  sub-section  (2)  of  section  fifty-six  of  that  Act, 
requiring  the  consent  of  all  those  persons,  the  consent  of  one 
only  of  those  persons  is  by  force  of  that  section  to  be  deemed 
necessary  to  the  exercise  by  the  trustees  of  the  settlement,  or 
by  any  other  person,  of  any  power  conferred  by  the  settle- 
ment exerciseable  for  any  purpose  provided  for  in  that  Act. 

(3.)  This  section  applies  to  dealings  before,  as  well  as 
after,  the  passing  of  this  Act.(a) 

The  effect  of  this  sub-sect.  (1)  is  to  enable  trustees  for  sale  to 
sell  as  before  S.  L.  A.,  and  to  remove  a  very  serious  difficulty  which 
had  been  raised  in  Earle  v.  Webster  (48  L.  T.  Rep.  N".  S.  962 ; 

24  Ch.  Div.  144)  and  Taylor  v.  Poncia  (50  L.  T.  Rep.  N".  S.  20 ; 

25  Ch.  Div.. 646). (b)     In  both  these  cases  the  court  had  decided 
that,  under  the  special  circumstances,  a  good  title  could  be  made 
without  the  consent  of  the  beneficiaries ;  but  it  remained  evident 
that,   in   general,  the   effect  of    the    S.  L.  A.,  s.  56  (2),  which 
declares  the  consent  of  tenant  for  life  necessary  for  exercise  of 
powers  (c)  of  sale,  &c.,  by  trustees,  was,  in  the  case  of  settlements 
on  trust  for  sale,  to  hamper,  rather  than  to  simplify,  transfers,  or 
at  least  to  cause  doubts. 

In  Taylor  v.  Poncia  (ubi  sup.)  Mr.  Justice  Pearson  went  so  far 
as  to  say  that  S.  L.  A.  could  not  be  intended  to  interfere  with  a 
positive  and  absolute  trust  for  sale  where  there  was  no  discretion 
to  be  exercised  by  the  trustees,  and  that  Parliament  could  never  have 
contemplated  preventing  the  exercise  of  such  trust ;  but  certainly 
sect.  63  seems  worded  so  as  to  include  some  such  trusts.  And,  if 
the  opinion  of  the  learned  judge  is  adopted,  still  sect.  56  (2)  might 
apply  when  the  settlement  gives  a  discretion  to  postpone  the  sale, 
which  it  often  does,  expressly  or  by  implication,  in  wills  and 
"personalty"  settlements.  Under  these  circumstances,  the  Legis- 
lature has  restored  to  the  "trustees  of  the  settlement" — which 
phrase  must  be  understood  in  this  Act  in  its  technical  sense 
— and  other  persons,  the  powers  which  S.  L.  A.,  s.  56  (2) 
had,  perhaps,  suspended.  To  prevent  clashing  of  powers, 
sect.  7  of  the  new  Act  forbids  the  exercise  of  the  powers  of 

(a)  For  text  of  S.L.  A.,  s.  56,  see   I       (b)  See  pages  18,  19,  below, 
page  9  ;  and  for  text  of  sect.  63  see   |        (c)  Does  this  include  "  trusts  "  ? 
pages  15,  16. 
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S.  L.  A.,  s.  63,  without  leave  of  the  court  (sect.  7  (1);  and 
when  the  court  does  give  leave  to  any  person  to  exercise  any  of  the 
powers  of  S.  L.  A.,  s.  63,  then,  and  then  only,  are  the  powers  and 
trusts  conferred  by  the  settlement  suspended :  (sect.  7  (iv.).)  We 
shall  discuss  the  details  of  sect.  7  below  (a),  but  it  is  necessary  here 
to  mention  it  that  the  scope  of  sect.  6  (1)  may  be  understood.  In 
the  construction  of  this  sub-section  the  explanations  of  "settle- 
ment "  and  "  trustees  of  the  settlement "  should  be  kept  in  mind. 

By  sub-sect.  (2),  in  the  case  of  settlements  not  falling  within 
S.  L.  A.,  sect.  63,  where  two  or  more  persons  together  constitute 
the  tenant  for  life,  then,  notwithstanding  anything  in  S.  L.  A., 
sect.  56  (2),  the  consent  of  only  one  of  those  persons  is,  by  force  of 
that  section,  to  be  deemed  necessary  to  the  exercise  of  any  of  the 
powers  of  the  settlement  exercisable  for  any  purpose  provided  for 
in  the  Act.  Of  course,  where  the  settlement  itself  requires  the 
consent  of  several  persons,  this  enactment  will  not  remove  such 
requirement ;  it  only  modifies  the  obligations  of  sect.  56  (2),  and 
does  not  relieve  any  restrictions  imposed  by  the  settlement.  Joint 
tenants,  tenants  in  common,  and  others  with  concurrent  interests, 
"together  constitute  the  tenant  for  life:"  (S.  L.  A.,  sect.  2  (6). 
For  the  sake  of  an  example,  let  us  suppose  the  case  of  a  settlement, 
not  within  sect.  63,  which  gives  a  power  of  sale  to  trustees,  and 
where  there  are  joint  tenants  for  life.  Under  S.  L.  A.,  sect.  56  (2) 
the  trustees  could  not  have  sold  unless  all  the  joint  tenants 
consented.  Now  the  consent  of  any  one  of  them  will  suffice. 

By  sub-sect.  (3),  the  entire  section  applies  to  "  dealings  "  both 
before  and  after  the  Act.  (b)  It  is  curious  that  there  is  no  saving 
clause  to  this  retrospective  enactment.  It  may  invalidate  titles 
that  have  been  properly  accepted  as  perfectly  good  as  the  law 
stood.  It  may  put  in  the  wrong  a  purchaser  who  rightly  refused  a 
title.  It  may  affect  pending  actions.  We  may  hope  that  the  court 
will  construe  it  so  as  far  as  possible  to  avoid  these  evils ;  and  no 
doubt  it  will  be  very  convenient  for  those  who  have  misapprehended 
the  law  that  they  should  be  placed  on  a  sound  legal  footing,  while 
possibly  some  who  rightly  interpreted  it  have  been  by  ex  post  facto 
legislation  relegated  to  a  doubtful  position. 

Serious  difficulties  may  arise  in  consequence  of  settlements 
having  been  drawn,  after  the  passing  of  S.  L.  A.,  1882,  and  before 


(a)  Page  10.  |        (b)  Compare  sect.  7  (x.),  and  sect. 

5  (5),  pages  11,  4. 
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this  new  enactment,  omitting  provisions  in  hasty  reliance  upon 
S.  L.  A.,  1882,  s.  56. 

For  instance,  property  may  have  been  conveyed  on  marriage  on 
trust  for  sale  with  a  trust  of  the  income  of  the  produce  of  the 
sale,  and  of  the  rents  until  sale,  for  the  husband  for  life,  and  then 
for  the  wife  for  life,  &c.  The  requirement  of  consent  may  have 
been  omitted  in  reliance  on  S.  L.  A.,  ss.  56,  63  (a).  However,  the 
trustees  will  clearly  be  able,  under  sect.  6,  to  sell  without  any  con- 
sent. The  remedy  of  the  husband  or  wife,  being  tenant  for  life, 
would  be  to  apply  to  the  court  under  S.  L.  A.,  1884,  s.  7  (vii.),  and 
then,  on  obtaining  an  order  under  sub-sect,  (ii.),  to  register  the 
order  as  a  Us  pendens  under  sub-sect,  (v.)  (b). 

The  text  of  S.  L.  A.,  s.  56,  is  as  foUows  : 

56.  Saving  for  other  powers. — "  (1.)  Nothing  in  this  Act  shall 
take  away,  abridge,  or  prejudicially  affect  any  power  for  the  time 
being  subsisting  under  a  settlement,  or  by  statute  or  otherwise, 
exerciseable  by  a  tenant  for  life,  or  by  trustees  with  his  consent, 
or  on  his  request,  or  by  his  direction,  or  otherwise ;  and  the  powers 
given  by  this  Act  are  cumulative. 

"  (2.)  But,  in  case  of  conflict  between  the  provisions  of  a  settle- 
ment and  the  provisions  of  this  Act,  relative  to  any  matter  in 
respect  whereof  the  tenant  for  life  exercises  or  contracts  or  intends 
to  exercise  any  power  under  this  Act,  the  provisions  of  this  Act 
shall  prevail ;  and,  accordingly,  notwithstanding  anything  in  the 
settlement,  the  consent  of  the  tenant  for  life  shall,  by  virtue  of 
this  Act,  be  necessary  to  the  exercise  by  the  trustees  of  the  settle- 
ment or  other  person  of  any  power  conferred  by  the  settlement 
exerciseable  for  any  purpose  provided  for  in  this  Act. 

"  (3.)  If  a  question  arises,  or  a  doubt  is  entertained,  respecting 
any  matter  within  this  section,  the  court  may,  on  the  application  of 
the  trustees  of  the  settlement,  or  of  the  tenant  for  life,  or  of  any 
other  person  interested,  give  its  decision,  opinion,  advice,  or 
direction  thereon." 

S.  L.  A.,  s.  56,  applies  both  to  settlements  within  S.  L.  A., 
s.  63,  and  to  settlements  not  falling  within  that  section.  For 
cases  on  S.  L.  A.,  s.  56,  see  note  on  that  section  in  Chapter  II. 
below,  and  also  the  Duke  of  Newcastle  (48  L.  T.  Rep.  N".  S.  779 ; 
24  Ch.  Div.  129),  cited  in  note  to  S.  L.  A.,  s.  60,  page  42. 


(a)  It  was  always  preferable  to 
insert  the  consent,  see  "  Settled 
Land  Act  Explained,"  page  71,  and 


also  page  153,  where  a  form  with 
consent  will  be  found. 
(b)  Page  10. 
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7.  Powers  given  by  sect.  63  to  be  exercised  only  with  leave  of 
the  court. — With  respect  to  the  powers  conferred  by  section 
sixty-three  of  the  Act  of  1882,  the  following  provisions  are 
to  have  effect : — 

(i.)  Those  powers  are  not  to  be  exercised  without  the  leave 
of  the  court. 

(ii.)  The  court  may  by  order,  in  any  case  in  which  it  thinks 
fit,  give  leave  to  exercise  all  or  any  of  those  powers, 
and  the  order  is  to  name  the  person  or  persons  to 
whom  leave  is  given. 

(iii.)  The  court  may  from  time  to  time  rescind,  or  vary,  any 
order  made  under  this  section,  or  may  make  any 
new  or  further  order. 

(iv.)  So  long  as  an  order  under  this  section  is  in  force, 
neither  the  trustees  of  the  settlement,  nor  any 
person  other  than  a  person  having  the  leave,  shall 
execute  any  trust  or  power  created  by  the  settle- 
ment, for  any  purpose  for  which  leave  is  by  the 
order  given,  to  exercise  a  power  conferred  by  the 
Act  of  1882. 

(v.)  An  order  under  this  section  may  be  registered  and 
re-registered,  as  a  Us  pendens,  against  the  trustees 
of  the  settlement  named  in  the  order,  describing 
them  on  the  register  as  "  Trustees  for  the  Purposes 
of  the  Settled  Land  Act,  1882." 

(vi.)  Any  person  dealing  with  the  trustees  from  time  to 
time,  or  with  any  other  person  acting  under  the 
trusts  or  powers  of  the  settlement,  is  not  to  be 
affected  by  an  order  under  this  section,  unless  and 
until  the  order  is  duly  registered,  and  when 
necessary  re-registered  as  a  Us  pendens. 

(vii.)  An  application  to  the  court  under  this  section  may 
be  made  by  the  tenant  for  life,  or  by  the  persons 
who  together  constitute  the  tenant  for  life,  within 
the  meaning  of  section  sixty-three  of  the  Act  of 
1882. 
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(viii.)  An  application  to  rescind  or  vary  an  order,  or  to 
make  any  new  or  further  order  under  this  section, 
may  be  made  also  by  the  trustees  of  the  settlement, 
or  by  any  person  beneficially  interested  under  the 
settlement. 

(ix.)  The  person  or  persons  to  whom  leave  is  given  by  an 
order  under  this  section,  shall  be  deemed  the  proper 
person  or  persons  to  exercise  the  powers  conferred 
by  section  sixty-three  of  the  Act  of  1882,  and  shall 
have,  and  may  exercise  those  powers  accordingly. 

(x.)  This  section  is  not  to  affect  any  dealing  which  has 
taken  place  before  the  passing  of  this  Act,  under 
any  trust  or  power  to  which  this  section  applies. 

"  With  respect  to  the  powers  conferred  by  section  sixty- three  of 
the  Act  of  1882,  the  following  provisions  are  to  have  effect." 

It  will  he  seen  that  S.  L.  A.,  s.  63,  (a)  does  not,  in  so  many 
words,  confer  any  power  at  all.  But,  in  sub-sect.  (1),  it  declares 
that  a  certain  person  therein  described  shall  be  deemed  tenant  for 
life,  &c. ;  (b)  and  in  sub-sect.  (2)  it  is  provided  that  the  provisions 
of  S.  L.  A.  referring  to  a  tenant  for  life,  &c.,  shall  extend  to  such 
person,  (c)  so  that,  in  effect,  sect.  63  constitutes  a  quasi- tenant  for 
life,  and  confers  on  him,  with  respect  to  the  quasi-settled  land,  all 
the  powers  which  the  S.  L.  A.  gives  to  a  real  tenant  for  life  of  real 
settled  land. 

Sub-sects,  (i.)  (ii.).  —  The  effect  of  these  two  sub-sections, 
together  with  sub-sect,  (ix.),  (d)  is  absolutely  to  take  away  from  the 
quasi-tenani  for  life  all  power  of  exercising  the  powers  conferred 
by  S.  L.  A.,  s.  63.  In  other  words,  it  deprives  him  of  all  the 
powers  sect.  63  gave  him.  Of  course,  the  court  can  give  him  leave 
to  exercise  the  powers,  but  it  is  not  bound  to  do  so,  and  may  give 
leave  to  some  one  else  instead.  By  sub-sect,  (vii.)  power  of 
initiating  proceedings  under  this  section  is  given  to  the  quasi- 
tenant  for  life  alone  (e),  so  that,  unless  and  until  he  applies  to  the 


(a)  For  the  text  of  sect.  63  see 
page  15,  and  for  the  cases  on  that 
section,  pages  17-19. 

(b)  Page  15. 

(c)  Page  15. 


(d)  See  pages  10,  11. 

(e)  Where  he  is  an  infant  pro- 
bably   application    may    be   made 
under  S.  L.  A.  s.  60,  and  where  a 
lunatic  under  ib.  s.  62. 
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court,  the  trustees  of  the  settlement,  or  other  persons,  may  execute 
any  of  the  trusts  or  powers  created  by  the  settlement.  (a) 

In  consequence  of  this  section  also,  (b)  some  inconvenience  may 
occur  in  settlements  drawn  in  reliance  upon  S.  L.  A.,  s.  63. 
Leasing  powers  during  the  life  of  the  tenants  for  life  would 
naturally  and  properly  be  omitted,  because  S.  L.  A.,  s.  63,  gives 
such  powers.  Now,  however,  they  cannot  be  exercised  without 
leave  of  the  court.  Probably,  in  some  cases,  a  difficulty  may  arise 
as  to  investment  and  other  powers  which  have  been  omitted  or 
modified  in  reliance  upon  the  S.  L.  A.  Of  course,  now,  convey- 
ancers will,  in  drawing  new  settlements  and  wills,  attend  to  these 
points,  and  give  leasing  and  other  powers  as  may  be  desired. 
And  where  wills  have  been  made  omitting  them,  codicils  may  be 
drawn  to  supply  the  defects  which  S.  L.  A.,  1884,  has  created. 

"  The  Court "  will,  in  general,  be  the  Chancery  Division  (S.  L.  A., 
ss.  2  (10)  (ix.),  46  (1) ;  but  the  powers  may  in  some  cases  be  exercised 
by  the  Lancaster  Palatine  Chancery  Court  (ib.,  sect.  46  (8),  and  by 
the  County  Court  where  the  land  does  not  exceed  in  capital  value 
500Z.,  or  in  annual  rateable  value  301.,  and,  as  regards  capital 
money  arising  under  the  Act,  and  securities  in  which  the  same 
is  invested,  not  exceeding  in  amount  or  value  500Z.  (ib.,  sect.  46 
(10).  (c) 

Sub-sect,  (iii.). — "  The  court  may,  from  time  to  time,  rescind  or 
vary  any  order  made  under  this  section,  or  may  make  any  new  or 
further  order." 

The  trustees  of  the  settlement,  or  any  person  beneficially 
interested  under  the  settlement,  may  apply  for  this  (sub-sect.  viii.).(d) 
It  is  presumed  that  the  court  will  not  rescind  any  order  ab  initio 
in  such  a  way  as  to  invalidate  any  title  or  proceedings  under  a 
prior  order  as  against  persons  who  have  acted  bond  fide. 

Sub-sect,  (iv.)  (e). — This  sub-section  suspends  the  powers,  not 
only  of  the  trustees  of  the  settlement,  but  of  any  other  person  to 
whom  the  settlement  gives  such  powers.  A  difficult  question 
occurs  where  a  settlement  falls  within  sect.  63,  and  also  is  of  such 
a  nature  that  there  is  a  tenant  for  life,  or  a  person  who  has  the 
powers  of  a  tenant  for  life,  within  some  other  section  of  the 
S.  L.  A.  It  certainly  seems  that  such  a  case  could  arise  under 


(a)  Sect.  6,  page  6. 

(b)  See  also  pages  8,  9. 

(c)  The  limit  for  personal  chattels 
is  also  5001.  value. 


(d)  Page  11. 

(e)  Page  10. 
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S.  L.  A.,  s.  58,  sub-s.  1  (ix.).  It  is  submitted  that  the  tenant 
for  life  could  exercise  his  powers  notwithstanding  any  order,  and 
so  that  probably,  when  there  is  a  tenant  for  life  able  and  willing 
to  exercise  the  powers,  no  order  would  be  necessary. 

When  there  is  no  order,  the  trustees  of  the  settlement,  or  other 
persons  authorised  by  the  settlement,  can  execute  the  trusts  and 
powers  (sect.  6).  (8) 

Sub-sect,  (iv.)  does  not  prevent  the  exercise  of  trusts  or  powers 
not  conferred  by  the  S.  L.  A. ;  nor  does  it  prevent  exercise  of 
any  power  for  which  leave  is  not  given.  For  instance,  the  court 
will  very  possibly  give  the  tenant  for  life  leave  to  exercise  the 
S.  L.  A.  power  of  leasing.  This  would  not  prevent  the  trustees 
selling  under  a  trust  for  sale  in  the  settlement ;  but  such  sale  would 
be  subject  to  a  lease  previously  made  by  the  tenant  for  life. 

Sub-sect,  (v.)  provides  for  the  registration  of  the  order  as  a 
Us  pendens ;  and  sub-sect,  (vi.)  protects  persons  dealing  with 
the  trustees,  or  others  acting  under  powers  in  a  settlement, 
unless  a  Us  pendens  is  duly  registered,  and,  when  necessary, 
re-registered. 

A  Us  pendens  does  not  affect  a  purchaser  or  a  mortgagee  unless 
registered  or  re-registered  within  five  years  (2  &  3  Viet.  c.  11,  s.  7). 
Hence  the  person  to  whom  leave  is  given  under  sub-section  (ii.) 
should  see  that  it  is  duly  re-registered  every  five  years.  As  to 
Counties  Palatine,  see  18  &  19  Viet.  c.  15,  s.  3.  As  to  entry  and 
issue  of  certificates  of  satisfaction  or  discharge  of  Us  pendens  (a), 
on  filing  of  acknowledgment,  see  23  &  24  Yict.  c.  115,  s.  2 ;  (6)  on 
order  of  the  court  for  vacating  registration,  see  30  &  31  Viet, 
c.  47,  s.  2.  (b)  As  to  search  for  by  officer  on  requisition  of  purchaser, 
&c.,  see  45  &  46  Viet.  c.  39  (C.  A.  1882),  s.  2.  (c)  As  to  official 
searches,  see  also  rules  and  forms  made  under  C.  A.  1882,  s.  2.  (d) 
As  to  Us  pendens  and  its  effect,  see  Dart,  V.  &  P.,  5th  edit,  495, 
863,  872,  1104;  Cohen  v.  Watson,  W.  N.  1872,  pp.  18,  76;  London 
and  County  Bank  v.  Lewis  (21  Ch.  Div.  490) ;  Wigney  v.  Wigney 
(7  P.  Div.  228).  As  to  stamps  on  registration  of  Us  pendens,  see 
77  Law  Times,  Aug.  2,  1884,  p.  260 ;  Solicitor's  Journal,  July  26, 
1884. 

Sub-sect,  vii.  authorises  the  tenant  for  life  to  apply  for  the  order 


(»)  Page  6. 

(b)  See  Pooley  v.  Bosanquet,    7 
Ch.  Div.  541. 

(c)  Dodd,  S.  L.  Explained,  p.  202. 


(d)  Dodd  S.  L.  224,  226,  229; 
Wilson,  4th  edit.,  759,  etc. ;  Alph. 
Pr.  (Q.  B.)  supplement,  p.  clxv. 


14  The  Settled  Land  Act,  1884. 

giving  leave  to  sorne  person  to  act.  Probably  he  will  often  ask  that 
the  leave  may  be  given  to  himself.  The  application  will  be  made 
by  summons  (r.  1).  As  to  affidavit,  see  r.  7.  The  form  of  the 
summons  will  to  some  extent  resemble  No.  XXII.,  or  in  some  cases 
No.  III.,  of  the  Forms  appended  to  the  S.  L.  Rules,  see  page  55. 

It  would  seem  from  r.  5  that,  in  the  first  instance,  the  summons 
is  not  to  be  served  on  anybody.  But,  probably,  either  a  new  rule 
will  be  made,  requiring  service  on  the  trustees,  or  at  any  rate  the 
court,  before  making  an  order,  will  require  (r.  6)  service  upon 
or  notice  to  the  trustees.  It  could  hardly  be  intended  that  the 
powers  of  the  trustees  should  be  taken  away  (a),  and  a  Us  pendens 
registered  against  them  (b)  without  notice.  For  the  Act  makes  no 
provision  for  serving  the  order,  after  it  is  made,  on  the  trustees. 
By  S.  L.  A.,  s.  46  (5),  "  On  any  application  notice  shall  be  served 
on  such  persons,  if  any,  as  the  court  thinks  fit,"  and  this  is 
amplified  by  r.  6. 

As  to  what  persons  together  constitute  the  tenant  for  life,  see 
page  2. 

Sub-sect,  (viii.) — After  proceedings  under  sect.  7  have  once  been 
initiated  by  a  tenant  for  life,  applications  may  be  made  by  the 
"  trustees  of  the  settlement,"  though  they  cannot  initiate  proceed- 
ings. The  tenant  for  life,  or  any  future  tenant  for  life,  may  apply 
under  this  sub-section.  Possibly  in  many  cases  where  the  tenant 
for  life  applies  under  this  sub-section  it  may  never  be  necessary  to 
serve  the  summons  on  anyone :  (r.  5.) 

Sub-sect,  (ix.)— See  sub-sect  (ii.)  (c)  and  S.  L.  A.,  s.  63.  (d) 

Sub-sect,  (x.)— The  Act  was  passed  on  3rd  July,  1884.  It  should 
be  noticed  that  sect.  6  applies  to  dealings  before  as  well  as  after  the 
Act  (sub-sect.  3).  (e)  A  curious  conflict  might  possibly  result.  Sup- 
pose a  settlement  falling  within  S.  L.  A.,  s.  63.  If  the  trustees,  who 
have  a  trust  for  sale  given  them  by  the  settlement,  have  sold,  such  sale 
is  made  clearly  valid  without  consent  of  tenant  for  life  by  sect.  6. 
Suppose  also  the  quasi-tenani  for  life  has  sold.  His  sale  is  valid 
under  S.  L.  A.,  s.  63,  and  it  will  not  be  rendered  invalid  by  sect. 
7  (i.),  since  sub-sect,  (x.)  declares  sect.  7  is  not  to  be  retrospective. 
The  result  would  logically  be  that  whichever  sale  was  first  made  is 
valid.  Probably  the  difficulty  may  never  have  occurred  in  practice. 
The  text  of  S.  L.  A.,  s.  63,  is  as  follows  : — 


(a)  Sub-sect,  (iv.)  page  10. 

(b)  Sub-sect,  (v.)  page  10. 
,(c)  Pages  10, 11. 


(d)  Page  15. 

(e)  Pages  7,  8. 
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XY. — SETTLEMENT  BY  WAY  OF  TEUSTS  FOR  SALE. 

63.  Provision  for  case  of  trust  to  sell  and  reinvest  in  land. — 
"  (1.)  Any  land,  or  any  estate  or  interest  in  land,  which  under  or  by 
virtue  of  any  deed,  will,  or  agreement,  covenant  to  surrender,  copy 
of  court  roll,  Act  of  Parliament,  or  other  instrument  or  any  number 
of  instruments,  whether  made  or  passed  before  or  after,  or  partly 
before  and  partly  after,  the  commencement  of  this  Act,  is  subject  to 
a  trust  or  direction  for  sale  of  that  land,  estate,  or  interest,  and  for 
the  application  or  disposal  of  the  money  to  arise  from  the  sale,  or 
the  income  of  that  money,  or  the  income  of  the  land  until  sale,  or  any 
part  of  that  money  or  income,  for  the  benefit  of  any  person  for  his 
life,  or  any  other  limited  period,  or  for  the  benefit  of  two  or 
more  persons  concurrently  for  any  limited  period,  and  whether 
absolutely,  or  subject  to  a  trust  for  accumulation  of  income  for 
payment  of  debts  or  other  purpose,  or  to  any  other  restriction, 
shall  be  deemed  to  be  settled  land,  and  the  instrument  or  instru- 
ments under  which  the  trust  arises  shall  be  deemed  to  be  a  settle- 
ment ;  and  the  person  for  the  time  being  beneficially  entitled  to 
the  income  of  the  land,  estate,  or  interest  aforesaid  until  sale, 
whether  absolutely  or  subject  as  aforesaid,  shall  be  deemed  to  be 
tenant  for  life  thereof ;  or  if  two  or  more  persons  are  so  entitled 
concurrently,  then  those  persons  shall  be  deemed  to  constitute 
together  the  tenant  for  life  thereof ;  and  the  persons,  if  any,  who 
are  for  the  time  being  under  the  settlement  trustees  for  sale 
of  the  settled  land,  or  having  power  of  consent  to,  or  approval 
of,  or  control  over  the  sale,  or  if  under  the  settlement  there 
are  no  such  trustees,  then  the  persons,  if  any,  for  the  time  being, 
who  are  by  the  settlement  declared  to  be  trustees  thereof  for 
purposes  of  this  Act  are  for  purposes  of  this  Act  trustees  of  the 
settlement. 

"  (2.)  In  every  such  case  the  provisions  of  this  Act  referring  to  a 
tenant  for  life,  and  to  a  settlement,  and  to  settled  land,  shall  extend 
to  the  person  or  persons  aforesaid,  and  to  the  instrument  or  instru- 
ments under  which  his  or  their  estate  or  interest  arises,  and  to  the 
land  therein  comprised,  subject  and  except  as  in  this  section  pro- 
vided (that  is  to  say) : 

"  (i.)  Any  reference  in  this  Act  to  the  predecessors  or  successors 
in  title  of  the  tenant  for  life,  or  to  the  remaindermen,  or 
reversioners  or  other  persons  interested  in  the  settled  land, 
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shall  be  deemed  to  refer  to  the  persons  interested  in  suc- 
cession or  otherwise  in  the  money  to  arise  from  sale  of  the 
land,  or  the  income  of  that  money,  or  the  income  of  the 
land,  until  sale  (as  the  case  may  require). 

"  (ii.)  Capital  money  arising  under  this  Act  from  the  settled  land 
shall  not  be  applied  in  the  purchase  of  land  unless  such 
application  is  authorised  by  the  settlement  in  the  case  of 
capital  money  arising  thereunder  from  sales  or  other  dis- 
positions of  the  settled  land,  but  may,  in  addition  to  any 
other  mode  of  application  authorised  by  this  Act,  be 
applied  in  any  mode  in  which  capital  money  arising  under 
the  settlement  from  any  such  sale  or  other  disposition  is 
applicable  thereunder,  subject  to  any  consent  required  or 
direction  given  by  the  settlement  with  respect  to  the  appli- 
cation of  trust  money  of  the  settlement. 

"  (iii.)  Capital  money  arising  under  this  Act  from  the  settled  land 
and  the  securities  in  which  the  same  is  invested,  shall  not 
for  any  purpose  of  disposition,  transmission,  or  devolution, 
be  considered  as  land  unless  the  same  would,  if  arising 
under  the  settlement  from  a  sale  or  disposition  of  the 
settled  land,  have  been  so  considered,  and  the  same  shall 
be  held  in  trust  for  and  shall  go  to  the  same  persons  suc- 
cessively in  the  same  manner,  and  for  and  on  the  same 
estates,  interests,  and  trusts  as  the  same  would  have  gone 
and  been  held  if  arising  under  the  settlement  from  a  sale 
or  disposition  of  the  settled  land,  and  the  income  of  such 
capital  money  and  securities  shall  be  paid  or  applied  accor- 
dingly. 

"  (iv.)  Land  of  whatever  tenure  acquired  under  this  Act  by  pur- 
chase, or  in  exchange,  or  on  partition,  shall  be  conveyed  to 
and  vested  in  the  trustees  of  the  settlement,  on  the  trusts, 
and  subject  to  the  powers  and  provisions  which,  under  the 
settlement  or  by  reason  of  the  exercise  of  any  power  of 
appointment  or  charging  therein  contained,  are  subsisting 
with  respect  to  the  settled  land,  or  would  be  so  subsisting 
if  the  same  had  not  been  sold,  or  as  near  thereto  as  cir- 
cumstances permit,  but  so  as  not  to  increase  or  multiply 
charges  or  powers  of  charging." 

The  word  "  land  "  is  denned  by  sect.  2  (10),  (i.).  The  definitions 
in  this  section  of  "settled  land,"  "settlement,"  "  tenant  for  life," 
and  "  trustees  of  the  settlement  "  should  be  compared  with  those  in 
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S.  L.  A.,  s.  2.  The  provision  with  regard  to  several  persons 
constituting  the  tenant  for  life  resembles  that  in  S.  L.  A.,  s.  2 
(6).(a) 

The  heading  of  sect.  63  in  S.  L.  A.  is  "  SETTLEMENT  BY  WAY 
OF  TRUSTS  FOR  SALE,"  while  the  marginal  note  is,  "  Provision 
for  case  of  trust  to  sell  and  re-invest  in  land."  Neither  heading  nor 
marginal  note  is  accurate.  The  former  is  too  wide,  and  the  latter 
too  narrow.  The  section  does  not  comprehend  all  trusts  for  sale. 
It  would  not  include  a  trust  to  sell  and  divide  among  several  persons 
absolutely,  or  to  sell  and  pay  creditors,  and  restore  the  residue  to 
the  person  creating  the  trust.  But  it  will  be  noticed  that  it  is  not 
limited  to  cases  where  the  trust  is  for  re -in  vestment  in  land.  No 
such  restriction  is  found  in  sub-sect.  (1),  and  sub-sect.  (2)  (ii.) 
clearly  implies  that  some  settlements  falling  within  sect.  63,  do 
not  authorise  investment  of  capital  money  arising  from  sale  in  land. 
To  bring  a  settlement  within  this  section,  there  must  be  (1)  a  trust  or 
direction  for  sale,  and  (2)  a  trust  or  direction  for  the  application  of 
either  (a)  the  sale  money,  or  (6)  the  income  of  the  sale  money,  or 
(c)  the  income  of  the  land  until  sale,  or  (d)  any  part  of  that  money 
or  income  for  the  benefit  of  any  person  for  life,  or  any  other  limited 
period,  or  for  the  benefit  of  two  or  more  persons  concurrently  for 
any  limited  period.  The  ordinary  "  personal "  marriage  settle- 
ment of  land  on  trust  for  sale,  with  trust  to  pay  the  income  of  the 
purchase-money  to  husband  and  wife  successively,  and  then  to  hold 
the  capital  for  the  children,  would  appear  to  be  an  example  of  a 
settlement  falling  within  this  section ;  and  numerous  wills  come 
within  its  scope. 

The  following  cases  have  been  decided  on  S.  L.  A.,  sect.  63 :  A 
testator,  by  his  will  made  in  1820,  devised  the  residue  of  his  real 
estate  upon  trust  for  sale,  with  power  to  the  trustees  to  give  receipts 
for  the  purchase -money ;  and  he  directed  his  trustees  to  stand 
possessed  of  the  proceeds  of  sale  after  the  death  of  his  wife,  to 
whom  he  gave  the  income  of  the  residue  of  his  estate  for  her  life 
in  trust  for  his  sons  and  daughters  in  certain  proportions,  the  shares 
of  daughters  being  settled.  Until  sale  the  rents  were  to  be  applied 
as  the  income  of  the  proceeds  would  be  applicable.  The  testator's 
widow  was  dead,  all  his  sons  and  daughters  were  also  dead.  Sub- 
settlements  had  been  made  of  some  parts  of  the  daughters'  shares. 
The  interests  created  by  the  will  had  all  vested  absolutely.  The 
trustees  had  contracted  to  sell  part  of  the  real  estate.  The  purchasers 

(•)  Page  2. 
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objected  that,  by  virtue  of  S.  L.  A.,  s.  63,  the  trustees  could  not 
make  a  good  title  to  the  property  without  the  concurrence  in  the 
conveyance  of  all  the  persons  beneficially  entitled.  A  summons 
was  taken  out  by  the  trustees  to  determine  this  question.  Mr. 
Justice  Pearson  held  that  under  sect.  63  the  court  was  bound  to 
look  only  at  the  instrument  which  created  the  trust  for  sale,  i.e., 
in  this  case  to  the  will  of  the  testator.  Under  the  provisions  of 
the  will  there  was  now  no  person  entitled  to  the  income  of  the  land, 
or  of  the  proceeds  of  sale  for  life  or  for  any  limited  period,  and 
consequently  sect.  63  did  not  apply.  No  consent  to  the  sale  was 
necessary;  but  the  trustees  could  make  a  good  title,  and  give 
receipts  just  as  they  could  have  done  before  the  Act :  (Earle  and 
Webster's  Contract,  24  Ch.  Div.  144;  48  L.  T.  Rep.  N.  S-  961.) 

This  decision  may  at  first  sight  seem  to  indicate  an  inclination 
to  contract  the  scope  of  sect.  63,  especially  when  it  is  compared 
with  Wheelwright  v.  Walker  (48  L.  T.  Rep.  N.  S.  70 ;  23  Ch.  Div. 
752).  But  a  careful  comparison  of  the  language  of  sect.  63  (1) 
with  sect.  2  (1)  will  show  that  the  scope  of  sect.  63  is  considerably 
limited,  and  that  land  which  is  settled  on  trust  for  sale  will  often, 
at  least  after  lapse  of  time,  not  fall  within  the  Act.  Great  care 
will  be  needed  in  the  application  of  the  above  decision  ;  it  does  not 
apply  to  a  case  where  laud  has  been  conveyed  on  trust  for  sale, 
with  a  direction  to  pay  the  rents  or  income  to  any  person  for  life, 
and  such  person  is  still  alive.  Nor  is  it  clear  that  it  would  have 
applied  even  in  the  case  of  the  will  above  mentioned  if  the 
daughters  had  taken  life  interests,  and  had  still  been  alive.  It 
only  applies  where  there  is  no  "  tenant  for  life " — within  the 
meaning  of  sect.  63  (1) — under  the  will  who  is  alive  when  the 
trustees  propose  to  sell.  But  the  practical  effect  of  S.  L.  A.,  s.  63, 
is  illustrated  further  by  the  following  decision  : 

A  testator  devised  all  his  real  and  personal  estate  to  trustees 
upon  trust,  after  the  death  of  his  wife,  absolutely  to  sell  the  whole 
of  his  property  in  such  manner  as  they  should  think  fit,  and  to  pay 
one-fourteenth  part  of  the  proceeds  to  each  of  his  fourteen  children 
at  twenty-one  or  marriage,  with  further  provisions,  under  which  his 
daughters'  shares  were  settled  on  them  for  life,  with  remainders 
over.  A  suit  having  been  instituted  for  the  administration  of  the 
estate,  and  the  wife  being  dead,  an  order  was  made  in  the  suit  for 
sale  of  part  of  the  estate  by  the  trustees  :  Held,  that  the  con- 
currence of  the  children  constituting  the  tenant  for  life  under  the 
Settled  Land  Act,  1882,  was  not  necessary  upon  the  sale  by  the 
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trustees;  but,  even  if  such  concurrence  would  be  necessary,  the 
order  of  the  court  was  sufficient  to  enable  the  trustees  to  sell 
without  joining  the  fourteen  children  or  any  of  them  in  the  con- 
veyance to  the  purchaser :  (Taylor  v.  Poncia,  25  Ch.  Div.  646  ; 
50  L.  T.  Rep.  N.  S.  20). 

In  the  following  case  sect.  63  was  held  to  apply : 
A  testatrix,  in  pursuance  of  a  power  of  appointment  given  to 
her  by  the  will  of  her  father,  over  a  moiety  of  certain  real  estate 
comprising  minerals,  appointed  such  estate  to  trustees  upon  trust 
for  sale  and  investment,  and  to  use  so  much  of  the  annual  income 
arising  therefrom  as  should  be  required  for  the  maintenance  and 
education  of  her  son  and  daughter,  and  to  accumulate  the  remainder 
of  such  income,  and  when  her  son  should  attain  the  age  of  twenty- 
one  years  to  pay  him  one  moiety  of  the  principal  money  and  interest 
for  his  own  use,  and  to  pay  to  her  daughter  the  other  moiety  of  the 
principal  and  interest  when  she  should  attain  the  age  of  twenty-one 
years  or  marry.     The  testatrix  left  two  children,  who  were  infants 
of  the  respective  ages  of  eighteen  and  fifteen  years,  and  who  were 
the  plaintiffs  in  this  action.     The  will,  which  gave  the  power  of 
appointment,  contained  no  powers  of  sale  or  leasing.    The  question 
was,  whether  the  plaintiffs  were  tenants  for  life  within  the  meaning 
of  sect.  63  of  the  Settled  Land  Act,  1882,  so  as  to  enable  trustees 
on  their  behalf,  under  sect.  60,  to  concur  with  the  persons  entitled 
to  the  other  moiety  of  the  real  estate  (as  to  which  there  was  no 
difficulty)   in   exercising   the   powers   of    granting   mining  leases 
conferred  by  sects.  6  to  13  of  the  Act.     Held,  that  the  plaintiffs 
were  tenants  for  life  within  the  meaning  of  the  above  section ;  that 
the  defendants  might  concur  in  granting  a  proper  mining  lease, 
under  sects.  6  and  10  of  the  Act,  for  the  term  of  ninety-nine  years ; 
that  the  sale  of  the  moiety  of  the  real  estate  should  be  postponed 
until  the  eldest  of  the  infant  plaintiffs  attained  twenty-one  or  died, 
or  until  further  order ;  and  that  the  costs  should  be  raised  and  paid 
by  the  trustees  out  of  income :  (Be  Powell ;  Alloway  v.  Oakley ; 
Re  Alloway,  Ch.  Div. :  Kay,  J.     Feb.  29  ;  76  Law  Times,  March  22, 
1884,  p.  373;  W.  N.  1884,  p.  67.) 

8.  Curtesy  to  be  deemed  to  arise  under  settlement. — For  the 
purposes  of  the  Act  of  1882  the  estate  of  a  tenant  by  the 
curtesy  is  to  be  deemed  an  estate  arising  under  a  settlement 
made  by  his  wife. 

Under  S.  L    A.,  s.  58,  sub-s.    (1),    cl.  (viii.)  a  tenant  by  the 

c  2 
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curtesy  has  the  powers  of  a  tenant  for  life  under  S.  L.  A.  1882, 
when  his  estate  is  in  possession.  Of  course  this  only  refers  to  a 
tenant  by  the  curtesy  whose  wife  has  died,  and  who  is  tenant 
complete,  and  not  to  tenant  initiate.  (a)  S.  L.  A.,  s.  58  (1)  enumerates 
various  "  limited  owners,"  who,  when  their  estates  are  in  possession, 
are  to  have  the  powers  of  tenant  for  life,  including  tenant  by  the 
curtesy.  It  then  proceeds  as  follows  : — 

"  (2.)  In  every  such  case,  the  provisions  of  this  Act  referring  to  a 
tenant  for  life,  either  as  conferring  powers  on  him  or  otherwise,  and 
to  a  settlement,  and  to  settled  land,  shall  extend  to  each  of  the  persons 
aforesaid,  and  to  the  instrument  under  which  his  estate  or  interest 
arises,  and  to  the  land  therein  comprised. 

"  (3.)  In  any  such  case  any  reference  in  this  Act  to  death  as  regards 
a  tenant  for  life  shall,  where  necessary,  be  deemed  to  refer  to  the 
determination  by  death  or  otherwise  of  such  estate  or  interest  as 
last  aforesaid." 

An  obvious  difficulty  existed  in  construing  this,  because  it  is 
plain  that  the  estate  or  interest  of  the  "  tenant  by  the  curtesy  "  does 
not  arise  under  any  instrument  whatever,  and  yet  the  Act  appears  to 
contemplate  the  existence  of  some  instrument.  The  case  is  not  the 
same  as  that  of  an  infant  absolutely  entitled  (S.  L.  A  ,  s.  59),  where 
the  land  is  to  be  "  deemed  "  settled  land,  and  the  infant  "  deemed  " 
tenant  for  life.  Here  an  imaginary  settlement  is  contemplated, 
and  so  the  court,  in  the  case  of  an  infant,  deems  a  settlement  to  be 
existing,  and  appoints  trustees  of  the  settlement  under  S.  L.  A., 
s.  38,  and  persons  to  exercise  the  powers  under  S.  L.  A.,  s.  60. 

Now,  however,  by  S.  L.  A.  1884  all  the  difficulty  will  be  removed 
in  the  case  of  tenant  by  the  curtesy.  He  will  be  able  to  apply  for 
appointment  of  trustees  under  S.  L.  A.,  s.  38.  He  will  not,  in  the  first 
instance,  serve  any  person  on  his  application  (r.  5).  For  form,  see 
page  55.  One  effect  of  this  section  would  seem  to  be  that  the 
estate  of  the  wife's  heir  will  also  be  comprised  in  the  imaginary 
settlement.  For  by  S.  L.  A.,  s.  2  (2)— 

"  An  estate  or  interest  in  remainder  or  reversion  not  disposed  of 
by  a  settlement,  and  reverting  to  the  settlor  or  descending  to  the 
testator's  heir,  is  for  purposes  of  this  Act  an  estate  or  interest 
coming  to  the  settlor  or  heir  under  or  by  virtue  of  the  settlement, 
and  comprised  in  the  subject  of  the  settlement." 

It  would  appear,  therefore,  that  the  heir  will  be  considered  as  a 

(a)  See  Steph.  Comm.  i.,  264. 
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remainderman  or  reversioner,  and  as  a  person  beneficially  interested 
under  the  settlement  deemed  to  be  existing,  and  may  make  appli- 
cations accordingly.  For  instance,  he  may  suggest  to  the  Land 
Commissioners  to  make  inquiries  as  to  certain  improvements,  and 
obtain  damages  for  certain  defaults  in  connection  therewith  under 
S.  L.  A.,  s.  28  (3)  (5).  He  may  apply  to  the  court  with  regard 
to  money  paid  for  lease  or  reversion,  (S.  L.  A.,  s.  34),  or  for 
appointment  of  trustees  (S.  L.  A.,  s.  38).  See  also  S.  L.  A., 
as.  31,  56. 

As  S.  L.  A.,  1884,  sect.  8,  employs  the  phrase  "  For  the  purposes  of 
the  Act  of  1882,"  a  question  may  be  raised  whether  it  is  intended  that 
sect.  5  of  S.  L.  A.,  1884  (with  regard  to  notices  to  the  trustees)  should 
apply  to  tenant  by  the  curtesy.  In  all  probability  it  applies,  for  the 
two  Acts  are  to  be  read  together,  (a)  and  sect.  5  is  a  relaxation  of 
S.  L.  A.,  s.  45,  and  sect.  8  is  an  explanation  of  S.  L.  A.,  s.  58;  but 
it  would  have  been  more  satisfactory  if  the  meaning  of  the  section 
had  been  expressed  with  greater  clearness. 

(a)  Sect.  3,  page  1. 
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CHAPTER    II. 


SUMMARY  OF  CASES  ON  THE  SETTLED  LAND 
ACT,  1882. 

GENERAL  OBJECTS 'OF  THE  ACT. 

"  THE  purport  and  object  of  the  Act  is  to  grant  to  a  tenant  for  life 
very  large  powers  for  his  own  benefit : "  (Duke  of  Newcastle,  24 
Oh.  Div.  129 ;  48  L.  T.  Rep.  N.  S.  779.) 

"  The  Settled  Land  Act  gives  the  tenant  for  life  an  absolute 
power  to  convert  the  settled  estate  into  money  for  any  purpose  what- 
ever, even  for  mere  caprice  :  "  (Re  Chaytor,  25  Ch.  Div.  651,  654  ; 
50  L.  T.  Rep.  N.  S.  88.)  See  also  pp.  24,  25,  31,  below. 

SECT.  2  (1).  WHAT  is  A  SETTLEMENT.  (a) 

Land  was  given  by  will  to  trustees  upon  trust  to  pay  rents  and 
profits  (subject  to  an  annuity  which  had  expired,  and  to  an  existing 
mortgage)  to  Walker  for  life,  and  on  his  death  to  sell  and  divide 
the  proceeds  amongst  his  children.  Walker,  at  the  time  when  this 
action  was  brought,  was  upwards  of  seventy  years  of  age,  and  had 
only  one  daughter,  Mrs.  France,  who  in  1880,  with  the  concurrence 
of  her  husband,  had  sold  her  remainder  to  Wheelwright.  The  sale 
was  conditioned  to  be  void  if  Walker  had  other  children.  It  was 
held  that,  notwithstanding  the  sale,  the  property  was  still  under 
"  settlement ;  "  and  Mr.  Justice  Pearson  stated  that  if  the 
remainderman,  instead  of  selling,  had  "settled"  his  remainder, 
the  original  will  and  the  new  settlement  would  together  have  formed 
a  settlement :  (Wheelwright  v.  Walker,  48  L.  T.  Rep.  N.  S.  70,  73; 
23  Ch.  Div.  752.)  This  should  be  compared  with  Re  Earle  ana 
Webster  (48  L.  T.  Rep.  N.  S.  962  ;  24  Ch.  Div.  144),  which  was  a 
case  on  sect.  63.  (b)  Where  money  was  bequeathed  in  trust  to 
invest  in  purchase  of  land  to  be  settled,  it  was  held  that  it  came 

(•)  See  also  pages  17-21.  |       (b)  See  page  18. 
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within  this  Act :  (Mackenzie's  Trusts,  23  Ch.  Div.  750  ;  48  L.  T.  Rep. 
N".  S.  936.)  (a)  Where  there  is  an  original  settlement  the  court  can 
ignore  derivative  settlements :  (Knowles  8.  E.,  Sol.  J.,  Aug.  16, 1884.) 

SECT.  2  (3)  (5).  WHAT  is  SETTLED  LAND. 
Two  infants  were  absolutely  entitled  as  next  of  kin  of  their 
father,  who  died  intestate,  to  shares  (b)  or  interests  in  certain 
freehold  and  copyhold  lands,  forming  part  of  the  partnership  estate 
of  the  late  firm  in  which  their  father  was  a  partner,  and  his  share 
of  the  hereditaments  forming  part  of  his  personal  estate.  An 
application  was  made  by  the  mother  of  the  infants  as  next  friend, 
that  she  and  their  brother  might  be  appointed  trustees  under  the 
settlement  deemed  to  be  existing  under  the  said  Act,  of  the  shares 
of  the  infants  during  their  respective  minorities  for  the  purposes  of 
the  Act,  and  that  the  powers  conferred  upon  a  tenant  for  life  by 
sects.  6  to  13  inclusive  and  sects.  19  and  20  of  the  Act,  (c)  might 
be  exercised  by  the  trustees  on  behalf  of  the  infants  during  their 
respective  minorities.  The  question  was  raised  as  to  whether  the 
case  came  within  the  scope  of  the  S.  L.  A.  at  all,  on  the  ground 
that  the  infants'  interest  in  the  land  in  question  was  in  fact 
an  interest  in  personalty,  the  land  being  treated  as  personalty  for 
the  purposes  of  the  partnership.  The  court,  however,  made  the 
order  as  asked,  but  without  prejudice  to  any  question  as  to  the 
interests  of  the  infants  :  (Re  Wells,  48  L.  T.  Rep.  K  S.  859;  31 
W.  R.  764.)  Costs  were  to  be  paid  out  of  the  property  subject 
to  the  "  settlement."  (d)  It  seems  that  money,  directed  to  be  laid 
out  in  land  to  be  settled,  is  either  actually  deemed  settled  land,  or 
at  least  it  falls  within  the  scope  of  the  Act  as  though  it  were  capital 
money  arising  from  settled  land.  See  sects.  32,  33,  (e)  and  Mac- 
kenzie's Trusts,  noted  under  sect.  33.  ^f) 

SECT.  2  (5)  (6)  (7).  WHO  is  TENANT  FOE  LIFE. 

The  existence  of  incumbrances  does  not  prevent  a  person  being 
tenant  for  life:  (Wheelwright  v.  Walker,  see  page  22,  sup.)  As 
to  sub-sects.  (5)  (6)  see  Re  Wells,  noted  above. 

As  to  meaning  of  phrase,  "beneficially  entitled  to  possession," 
see  Re  Jones,  cited  at  note  to  sect.  58  below.  (*) 

(a)  Page  33.  (d)  MS.  copy  of  order. 

(b)  Other  children  who  were  of  (c)  Pages  29,  33. 
age  were  also  entitled  to  shares.  (f)  Page  33. 

(c)  Leasing,    concurrence    with  (*)  Page  41. 
co-owners,  conveyance. 
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WHO   HAS   THE   POWERS   OF   TENANT   FOR   LlFE. 

See  notes  on  sects  58-63.  (a) 

SECT.  2  -8).  WHO  ARE  "  TRUSTEES  OF  THE  SETTLEMENT." 

They  must  have  a  present  power  of  sale,  or  of  consent,  &c.,  to 
sale.  A  power  of  sale  not  at  present  exercisable  will  not  be 
sufficient  to  constitute  trustees  "trustees  of  the  settlement,"  so  as  to 
enable  them  to  receive  notice  of  intended  sale  :  (Wheelwright  v. 
Walker,  48  L.  T.  Rep.  N".  S.  70  ;  23  Oh.  Div.  752.)  As  to  trustees 
with  power  to  sell  with  consent  of  tenant  for  life  or  testamentary 
guardians  during  infancy,  see  Newcastle,  Duke  of  (48  L.  T.  Rep, 
ST.  S.  779  ;  24  Ch.  Div.  129).  (b) 

Persons  who  have  power  of  sale  of  the  land,  but  not  of  selling 
surface  apart  from  minerals,  are  "  trustees  of  the  settlement : " 
(Duke  of  Rutland's  Settlement,  49  L.  T.  Rep.  1ST.  S.  196).  See  note 
on  sect.  32.  (c) 

SECT.  2  (10)  (i.).  DEFINITION  OF  LAND. 

See  what  is  "  settled  land,"  page  23,  above. 

SECT.  2  (10)  (i.).  DEFINITION  OF  POSSESSION. 
See  Morgan's  Estate  (48  L.  T.  Rep.  N.  S.  964;  24  Ch.  Div.  114), 
noted  under  sect.  58.  (d) 

SECT.  3.  POWERS  OF  TENANT  FOR  LIFE  TO  SELL,  &c. 
"  So  far  as  I  can  see,  there  is  no  restriction  whatever  in  the  Act 
on  the  power  of  the  tenant  for  life  to  sell.  There  is  nothing  that 
I  can  see  in  the  Act  to  enable  the  court  to  restrain  him  from  selling, 
whether  he  sells  because  he  is  in  debt  and  wishes  to  increase  his 
income ;  or  whether,  without  being  in  debt,  he  thinks  he  can 
increase  his  income  ;  or  whether  he  sells  from  mere  unwillingness 
to  take  the  trouble  involved  in  the  management  of  landed  property ; 
or  whether  he  acts  from  worse  motives,  as  from  mere  caprice  or 
whim,  or  because  he  is  desirous  of  doing  that  which  he  knows 
would  be  very  disagreeable  to  those  who  expect  to  succeed  him  at  his 
death.  There  is  not,  so  far  as  I  can  see,  any  power  either  in  the 
court  or  in  the  trustees,  to  interfere  with  his  power  of  sale."  (Per 
Pearson,  J.  in  Wheelwright  v.  Walker,  48  L.  T.  Rep.  N".  S.  70 ;  23 
Ch.  Div.  752.)  Notwithstanding  this  wide  power,  the  tenant  for 
life  before  selling,  must  give  notice  to  the  trustees  of  the  settlement 

(a)  Pages  39-43,  10-19.         I   (<0  Page  31. 

(b)  Pages  38,  42.  (d)  Page  41. 
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(sect.  45) ;  and  if  there  are  no  persons  in  existence  who  have  a 
present  power  of  sale,  or  present  power  to  consent,  &c.,  to  a  sale, 
so  as  to  come  within  the  definition  of  sect.  2  (8),  he  may  be 
restrained  from  selling  until  such  trustees  are  appointed.  Trustees 
who  have  a  power. of  sale,  or  of  consent  to  sale,  not  exercisable  at 
once,  are  not  "  trustees  of  the  settlement "  within  the  meaning  of 
the  Act :  (Wheelwright  v.  Walker,  ubi  sup.} 

As  to  mode  of  appointment  of  new  trustees,  or  of  trustees  where 
none  exist  who  fall  within  the  statutory  explanation  (a)  of  "  trustees 
of  the  settlement,"  see  sect.  38.  (M 

A  tenant  for  life  is  not  bound  to  abstain  from  selling  merely 
because,  if  he  refrains,  there  is  a  probability  that  the  land  will 
increase  in  value.  This  is  shown  by  the  case  of  Thomas  v. 
Williams  (24  Ch.  Div.  558 ;  49  L.  T.  Rep.  ST.  S.  111). 

This  case  contains  some  strong  expressions  by  Bacon,  V.C.  as  to 
the  cumulative  powers  given  by  the  Act,  and  the  "  ample  and 
abundant  powers  "  given  to  the  tenant  for  life.  (c) 

As  to  this  section,  see  also  note  on  sect.  53,  p.  38,  below. 

SECT.  4  (1).  EVERY  SALE  SHALL  BE  MADE  AT  THE  BEST  PRICE. 

In  Wheelwright  v.  Walker  (d)  the  plaintiff  failed  to  obtain  an 
injunction  to  prevent  the  tenant  for  life  from  selling  (48  L.  T.  Rep. 
K  S.  70 ;  23  Ch.  Div.  752) ;  but  he  afterwards  offered  7500Z.  for 
the  property,  and  on  giving  an  undertaking  not  to  withdraw  the 
offer,  he  obtained  an  order  preventing  the  tenant  for  life  from 
entering  into  any  private  contract  for  sale  for  less  than  7500L,  or 
any  private  contract  for  sale  whatever  without  giving  notice  to  the 
plaintiff.  This  is  a  very  effective  mode  of  putting  into  effect  the 
provisions  of  the  Act  requiring  that  the  "  best  price "  shall  be 
given,  and  the  case  well  exemplifies  the  provisions  of  the  Act,  which, 
while  giving  wide  liberty  to  tenant  for  life,  do  not  fail  to  afford  fair 
protection  to  the  remainderman :  ( Wheelwright  v.  Walker,  48 
L.  T.  Rep.  N.  S.  867.) 

But  the  tenant  for  life  is  not  deprived  of  his  power  to  sell  merely 
because  a  better  price  may  be  obtained  by  waiting.  (e) 

SECT.  11.  PART  OF  MINING  RENT  TO  BE  SET  ASIDE. 
By  a  settlement,  all  rents  were  to  be  received  by  trustees  during 


(•)  Sect.  2  (8). 

(b)  Page  34. 

(c)  As   to   the    appeal    see   Ap- 
pendix, p.  60. 


(d)  Pages  22-25. 

(e)  See  above. 
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the  minority  of  a  tenant  in  tail,  to  be  applied  first  in  paying 
expenses  of  management,  then  in  keeping  down  annual  sums,  then 
in  maintaining  the  infant,  then  in  repairing  houses  and  buildings 
and  investing  the  balance  and  standing  possessed  of  the  accumulated 
funds  upon  trust  after  the  minority  to  discharge  incumbrances,  and 
to  purchase  lands  to  be  held  under  the  limitations  of  the  settle- 
ment. Pearson,  J.  held  that  "  a  contrary  intention  "  (see  sect.  11) 
was  expressed  in  the  settlement,  and  that  the  rents  under  mining 
leases  were  payable  to  the  trustees,  to  be  applied  by  them  in 
accordance  with  the  trusts  of  the  settlement :  (Duke  of  Newcastle'? 
Estates,  24  Ch.  Div.  129 :  48  L.  T.  Rep.  N.  S.  779.) 

SECT.  13.  SURRENDER  AND  NEW  GRANT  OF  LEASES. 
See  Hazle's   Settled   Estates   (50  L.  T.   Rep.   K   S.   530 ;    26 
Ch.  Div.  428),  cited  at  page  40,  below. 

SECT.  15.  MANSION  AND  PARK. 

Where  a  testator  bequeathed  to  his  trustees  certain  chattels,  and 
directed  that  the  same  should  be  considered  "  as  annexed  to  his 
mansion  house,  Woodthorpe  Hall,  near  Sheffield,  as  heirlooms,  and 
be  held  in  trust  for  the  persons  for  the  time  being  entitled  to  the 
mansion  house"  under  his  will,  the  court  made  an  order,  on 
summons,  under  S.  L.  A.,  1882,  s.  15,  for  the  sale  of  the  mansion 
house,  but  ordered  the  summons  to  be  amended  by  including  the 
heirlooms,  and  ordered  an  inventory  of  the  heirlooms,  and  an 
affidavit  verifying  the  inventory,  to  be  produced,  and  the  matter  to 
be  mentioned  again  in  the  presence  of  counsel  for  the  trustees.  On 
the  directions  of  the  court  being  complied  with,  and  the  matter 
being  mentioned  again,  the  court  made  an  order  for  sale  of  the 
heirlooms,  with  liberty  for  the  tenant  tor  life  to  bid  at  the  sale,  the 
costs  to  come  out  of  the  proceeds :  (Re  J.  B.  Brown's  Will,  51 
L.  T.  Rep.  N.  S.  157  ;  W.  N.,  July  5,  1884,  p.  157.) 

SECT.  17.  SURFACE  AND  MINERALS  APART. 
A  settlement,  made  before  the  Act,  contained  no  power  to  sell 
surface  apart  from  the  minerals.  The  court  held  that  the  trustees 
might  exercise  the  power  contained  in  sect.  17  without  the  fetter  of 
consent  of  the  guardians  of  the  infant  tenant  in  tail.  See  Duke  of 
Newcastle's  Estates  (24  Ch.  Div.  129 ;  48  L.  T.  Rep.  N.  S.  779.)  (a) 

(•)  Page  43. 
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In  Re  Duke  of  Rutland's  Estates,  tenant  for  life  sold  surface  apart 
from  minerals.     See  note  on  sect.  32.  (8) 

SECT.  21.  CAPITAL  MONEY  UNDER  ACT  ;  INVESTMENT,  &c.,  BY 
TRUSTEES  OR  COURT.  (b) 

Government  Securities. 

As  to  the  creation  of  new  2f  per  Cent.  Stock  and  additional  2| 
per  Cent.  Stock,  see  the  National  Debt  (Conversion  of  Stock)  Act, 
1884  (47  &  48  Viet.  c.  23),  ss.  2,  6. 

Investment  on  Railway  Debentures,  &c. 

Sect.  21  (1)  authorises  investment  "  on  the  security  of  the  bonds, 
mortgages,  or  debentures,  or  in  the  purchase  of  the  debenture  stock 
of  any  railway  company  in  Great  Britain  or  Ireland,  incorporated 
by  special  Act  of  Parliament,  and  having  for  ten  years  next  before 
the  date  of  investment  paid  a  dividend  on  its  ordinary  stock  or 
shares."  It  is  presumed  that  some  dividend  (it  does  not  seem  to 
matter  how  small,  or  with  what  variations  as  to  amount)  must  have 
been  paid  in  every  year  of  the  ten  years. 

Under  this  sub-section  the  court  has  authorised  interim  invest- 
ment in  debenture  stock  of  the  London  and  North-Western 
Railway  (Byron's  Charity,  48  L.  T.  Rep.  N.  S.  515 ;  23  Ch.  Div. 
171)  and  of  the  Great  Western  Railway  (Anon.,  74  Law  Times, 
Jan.  20,  1883,  page  208).  But  in  every  case  where  an  investment 
in  debenture  stock  of  a  railway  company  is  asked  for  under  S.  L.  A. 
s.  21  (1),  it  is  necessary  to  produce  evidence  that  the  railway 
company  has  for  ten  years  next  before  the  date  of  investment  paid  a 
dividend  on  its  ordinary  stock  or  shares  :  (Byron's  Charity,  ubi 
sup.)  Apparently,  even  in  the  case  of  railways  where  the  court  has 
already  had  evidence  to  satisfy  it  that  the  railways  fall  within  the 
above-mentioned  privileged  class,  it  will  be  necessary  to  prove  it 
again,  because  the  ten  years  are  to  be  reckoned  from  the  time  of 
investment. 

Discharge  of  Incumbrances. 

Pearson,  J.  said  sect.  21,  sub-sect,  (ii.)  should  be  read  thus:  "In 
discharge  of  incumbrances  affecting  the  inheritance  of  the  land  which 
is  sold,  or  any  other  land  which  is  the  subject  of  the  settlement ;" 
and  he  held  that,  under  this  sub-section,  purchase-money  could  be 
applied  in  discharging  a  mortgage  which  affected  part  of  the  land  sold, 


(•)  Page  31. 

(b)  See  also  Mackenzie's  Trusts, 
page  33,  below,  the  cases  on  sect.  32, 


pages  31,  32,  and  Re  Morgan  (48 
L.  T.  Eep.  N.  S.  964 ;  24  Ch.  Div. 
114). 


28        .  The  Settled  Land  Act,  1884. 

and  another  mortgage  which  affected  another  part  of  the  settled 
estate,  and  that  it  was  not  necessary  that  the  other  mortgage  should 
be  one  affecting  the  whole  of  the  settled  estates  :  (Re  Chaytor's 
Settled  Estates  Act,  25  Ch.  Div.  651 ;  50  L.  T.  Hep.  N.  S.  88.) 

Capital  money  cannot  be  applied  in  paying  off  charges  made 
under  the  Land  Improvement  Act,  1864,  for  drainage  improvements 
made  before  the  S.  L.  A.,  even  though  the  improvements  are  such 
as  fall  within  sects.  25,  26,  those  sections  being  prospective,  not 
retrospective  :  (Knatchbull's  S.E.,77  Law  Times,  232 ;  W.  K,  1884, 
page  176.)  Pearson,  J.  said  also  in  that  case  that  "  incuinbrances  " 
in  sect.  21  did  not  include  terminable  charges.  As  to  expending 
capital  money  in  paying  off  "  charges  "  created  by  the  Agricultural 
Holdings  Act,  1883,  see  Chapter  III.,  below.  (a) 

Payment  of  Costs.     Sect.  21  (#.). 

Settled  property  which  had  been  put  up  for  sale  by  auction  by 
the  tenant  for  life  under  the  Settled  Land  Act,  1882,  but  with- 
drawn for  want  of  any  sufficient  offer,  having  been  sold  by  private 
contract  on  the  same  day,  it  was  held,  on  summons  by  the  trustees 
for  the  decision  of  the  court,  that  one  charge,  according  to  the  scale 
set  out  in  Part  I.  of  Schedule  1  of  the  General  Order  under  the 
Solicitors'  Remuneration  Act,  1881,  was  payable  out  of  the  pur- 
chase money  to  the  tenant  for  life's  solicitor  for  conducting  the 
sale,  including  the  Conditions  of  sale,  and  one  charge  for  deducing 
the  title  and  completing  the  conveyance,  including  the  preparation 
of  the  contract ;  and  that  the  costs  of  the  concurrence  in  the  sale 
by  the  mortgagees  of  the  tenant  for  life,  and  a  proper  sum  for  the 
auctioneer's  charges,  were  also  payable  out  of  the  purchase  money : 
(Re  Beck ;  Re  Cartington  Estate,  24  Ch.  Div.  608 ;  49  L.  T.  Rep. 
N.  S.  95.) 

Costs  were  allowed  on  the  higher  scale  on  summons  in  Re 
Chaytor  (25  Ch.  Div.  651,  655  ;  50  L.  T.  Rep.  N.  S.  88). 

In  Allow  ay  v.  Oakley  (b)  costs  were  paid  out  of  income. 

Buildings. 

In  Re  Walker  (77  Law  Times,  Aug.  9,  1884,  page  268),  Kay,  J. 
refused  to  allow  money  to  be  laid  out  in  the  purchase  of  a  freehold 
house  of  residence  in  London,  on  the  ground  that  such  a  purchase 
might  be  disadvantageous  to  the  remainderman,  there  being  no 
power  to  compel  the  successive  tenants  for  life  to  repair ;  but  in 
Lytton's  S.  E.  (see  page  31)  erection  of  two  villas  was  allowed. 

(a)  Page  44.  (b)  Page  19. 
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Unauthorised  Securities. 

The  court  has  power  to  allow  trustees  to  retain  them,  but  will 
not  do  so  merely  on  the  ground  that  they  are  within  the  class  per- 
mitted by  S.  L.  A.  s.  21,  and  that  conversion  will  cause  loss  of 
income :  (Fox  v.  Dolby,  W.  N.  1883,  p.  29.) 

SECT.  22.   REGULATIONS   RESPECTING   INVESTMENT,   DEVOLU- 
TION, AND  INCOME  OP  SECURITIES,  &c. 

In  Re  Duke  of  Rutland's  Settlement  (49  L.  T.  Rep.  N".  S.  196 ; 
24  Ch.  Div.  129)  purchase  money  of  land,  sold  with  reservation  of 
minerals  by  tenant  for  life  under  sect.  17,  was  paid  into  court,  and 
the  court  paid  it  over  to  the  trustees,  although  they  had  no  power 
to  sell  surface  apart  from  the  minerals  :  (see  note  on  sect.  32.)  (a) 

As  to  sub-sect.  (2)  see  Cartington  Estate  (49  L.  T.  Rep.  N.  S. 
95 ;  24  Ch.  Div.  608)  noted  under  sect.  21  (b),  and  Mackenzie's 
Trusts  (23  Ch.  Div.  750 ;  48  L.  T.  Rep.  N.  S.  936),  noted  under 
sect.  33.  (c) 

SECT.  31.  CONTRACTS. 

See  Thomas  v.  Williams  (49  L.  T.  Rep.  N.  S.  Ill ;  24  Ch.  Div. 
558),  noted  under  sect.  3.  (d) 

SECTS.  25,  26.  IMPROVEMENTS. 

See  KnatchbuWs  S.  E.  (77  Law  Times,  232  ;  W.  N.  1884,  page 
176).  (e)  As  to  cases  where  the  settlement  empowers  expenditure 'of 
income  on  improvements  which  fall  within  sect.  25,  see  Duke  of 
Newcastle  (24  Ch.  Div.  129 ;  48  L.  T.  Rep.  N.  S.  779).  See  also 
the  Agricultural  Holdings  Act,  1883,  s.  29.  (f) 

SECT.  32.  APPLICATION  OF  MONEY  IN  COURT  UNDER  L.  C.  C. 

AND   OTHER   ACTS. 

It  is  now  decided  that  where  lands  belonging  absolutely  to  a 
charity  are  taken  by  a  public  body,  and  the  purchase  money  paid 
into  court  tinder  the  L.  C.  C.  Acts,  the  purchase  money  can  be 
dealt  with  under  the  provisions  of  sect.  32,  as  though  it  were  money 
liable  to  be  laid  out  in  purchase  of  lands  to  be  made  subject  to 
settlement.  This  decision  was  arrived  at  by  reading  sect.  69  of  the 
the  L.  C.  C.  Act,  1845,  with  sect.  32  of  the  S.  L.  A. :  (Byron's 
Charity,  48  L.  T.  Rep.  N.  S.  515 ;  23  Ch.  Div.  171).  For  it  was 
held  in  Kelland  v.  Fulford  (6  Ch.  Div.  491 ;  25  W.  R.  506)  that 


(a)  See  page  31. 

(b)  Page  28. 

(c)  Page  33. 


(d)  Page  25. 

(e)  Page  28. 

(f)  Chapter  III.,  page  44,  below. 
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in  sect.  69  of  the  L.  C.  C.  Act,  1845,  the  word  " settled"  does  not 
mean  "  in  settlement "  in  the  usual  sense  of  the  term,  but  means 
simply  "  standing  limited ;  "  and  on  this  ground  it  has  been  decided 
that  S.  L.  A.,  s.  32,  applies,  to  charity  and  corporation  lands  which 
are  not  in  ordinary  language  termed  "  settled." 

Accordingly,  the  court  sanctioned  interim  investment  of  1200Z. 
cash  in  court  standing  to  the  credit  of  Exparte  The  Great  Northern 
Railway  Company  in  respect  of  land  belonging  to  a  charity,  in 
debenture  stock  of  the  London  and  North-Western  Railway  to  the 
same  credit,  under  the  provisions  of  sect.  21  (i.)  of  S.  L.  A. :  (Byron's 
Charity,  ubi  sup.) 

This  is  a  very  liberal  construction  of  the  Act,  and  Messrs. 
Wolstenholme  and  Turner  (Settled  Land,  2nd  edit.  50)  say  "  it  is 
difficult  to  see  how  this  decision  is  correct."  (a)  It  certainly  appears 
that  the  court  has  given  an  unnatural,  but  very  beneficial  interpre- 
tation to  the  section,  and,  though  its  original  correctness  is  open  to 
grave  doubt,  it  is  very  unlikely  to  be  overruled  now  that  it  has  been 
acted  upon  to  a  considerable  extent. 

The  case  next  quoted  shows  that  not  only  is  the  range  of  interim 
investment  of  money  paid  into  court  for  purchase  of  charity  and 
corporation  lands  widened,  but  that  greater  liberty  is  given  with 
regard  to  spending  money  on  permanent  improvements. 

A  petition  was  presented  by  the  governors  of  a  hospital  asking 
for  the  sanction  by  the  court  of  the  purchase  of  certain  heredita- 
ments and  the  construction  of  a  new  road,  as  being  a  proper 
investment  of  part  of  certain  funds  paid  into  court  under  sect.  69  of 
the  L.  C.  C.  Act,  1845,  by  a  railway  company,  upon  the  occasion  of 
their  taking  property  belonging  to  the  hospital.  Held  (following 
Re  Byron's  Charity,  ubi  sup.),  that  the  funds  in  court  were  within 
sect.  32  of  S.  L.  A.,  and  the  proposed  investment  might  be  made  : 
(Re  Bethlem  Hospital.  Ch.  Div. :  Chitty,  J.  April  21.  74  Law 
Times,  April  28,  page  466.) 

Where  tenant  for  life  petitioned  for  interim  investment  of  money 
paid  into  court  by  a  railway  under  an  Act  incorporating  the  L.  C.  C. 
Act,  1845,  in  the  purchase  of  Great  Western  Railway  Debenture 
Stock,  under  sect.  32  of  S.  L.  A.,  order  was  made  as  prayed: 
(Anonymous,  Pearson,  J.,  74  Law  Times,  Jan.  20,  1883,  page  208.) 

Where  a  fund  in  court  had  been  paid  in  by  the  Commissioners 


(a)  In  "The  Settled  Land  Act 
Explained"  (page  48)  an  opinion 
is  expressed  that  this  section  did 


not  apply  to  glebe  and  other  cor- 
poration land.  But  now  it  must 
be  considered  to  apply  to  them. 
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of  Sewers  under  their  private  Act,  which  made  provision  for 
investment  in  Consols  only,  it  was  held  that  the  fund  might  be 
invested  in  debenture  stock  as  an  interim  investment  at  the  expense 
of  the  commissioners,  although  the  expense  of  investment  in  deben- 
ture stock  exceeds  that  of  investment  in  Consols :  (Hanbury's 
Trusts,  52  L.  J.  687,  Ch.,  75  Law  Times,  June  23,  1883.) 

Where  trustees,  one  of  whom  was  tenant  for  life,  had  upon  an 
investment  of  trust  moneys  on  a  mortgage  of  land  overdrawn  their 
bankers'  account  in  order  to  find  the  sum  required,  relying  for  pay- 
ment upon  a  fund  paid  into  court  under  the  L.  C.  C.  Act,  the  court, 
upon  their  petition,  allowed  the  money  in  court  to  be  paid  out  to 
them  on  their  declaring  themselves  to  be  trustees  of  the  mortgage 
for  themselves  other  than  and  except  the  tenant  for  life  :  (Re 
Harrop's  Settled  Estate,  48  L.  T.  Rep.  N.  S.  937  ;  24  Ch.  Div.  719.) 

A  petition  was  presented  by  trustees  of  a  settlement  for  payment 
out  of  court  of  money  paid  in  under  the  L.  C.  C.  Act,  1845,  in  respect 
of  a  sale  of  lands,  comprised  in  the  settlement,  to  a  school  board.  The 
trustees  had  power  of  sale ;  but  no  power  to  sell  reserving  the  surface, 
so  the  sale  reserving  minerals  was  effected  by  tenant  for  life  under 
S.  L.  A.,  s.  17.  It  was  admitted  that  the  trustees  could  not  receive 
the  money  as  persons  absolutely  entitled  under  L.  C.  C.  Act,  1845,  s. 
69.  Chitty,  J.  held  that  the  trustees  were  trustees  of  the  settle- 
ment within  sect.  2  (8),  and  that  the  S.  L.  A.  should  be  liberally 
construed.  He  thought  the  court  had,  under  sects.  22,  32  of  the 
Act,  when  read  together,  power  to  treat  the  purchase  money  as 
capital  money  arising  under  the  Act,  and,  the  tenant  for  life  being 
a  party  to  the  petition,  made  order  as  prayed  :  (Duke  of  Rutland's 
Settlement,  49  L.  T.  Rep.  K  S.  196.) 

In  Lytton's  Settled  Estates  (W.  N".  1884,  p.  193)  an  order  was 
made  allowing  capital  money  to  be  spent  on  the  erection  of  two 
villas  where  this  would  be  likely  to  encourage  building  on  the 
estate ;  and  the  railway  company  which  had  paid  the  money  into 
court  had  to  pay  costs  of  the  application. 

The  practice  under  this  section  has  been  materially  altered  by 
Order  LY.,  r.  2,  of  the  Rules  of  the  Supreme  Court,  1883,  («)  which 
directs  that  numerous  applications  to  the  court  shall  be  disposed  of 
in  chambers,  and  therefore  they  are  to  be  made  by  summons.  See 
sub-sects.  (1),  (2),  (7),  of  Order  LY.,  r.  2.(b) 

The  various  decisions  as  to  the  applications  to  chambers  under 

(a)  See  Queen's  Printers'  Rules,  (b)  It   is   rumoured    that    some 

page   161  ;   Wilson,  4th  edit.,  457  ;  alteration  with  regard  to  payment 

Alph.  Pr.   (Q.  B.)  Appendix,  page  out   in   chambers   is  likely  to    be 

xcix.  made  soon. 
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the  above-mentioned  Order,  where  money  has  been  paid  into  court 
under  the  L.  C.  0.  Act,  are  a  little  confusing,  but  their  effect 
admits  of  being  stated  very  shortly.  Applications  must  be  made  by 
summons  for  "payment  out"  of  funds  not  exceeding  1000L  :  (Re 
Cotton's  Trusts,  49  L.  T.  Rep.  N.  S.  566 ;  25  Ch.  Div.  240;  Maid- 
stone  and  Ashford  Railway,  49  L.  T.  Rep.  N.  S.  777 ;  25  Ch.  Div. 
168.)  And  this  is  the  case  even  where  the  money  has  been  paid  in 
under  sect.  85  of  the  L.  C.  C.  Act,  1845,  for  the  immediate  posses- 
sion of  the  land  (Re  Madgwick,  49  L.  T.  Rep.  K  S.  560),  but  in 
this  latter  case  the  summons  must  be  under  the  seal  of  the 
company.  So,  also,  application  must  be  made  in  chambers  for 
"  payment  out,"  even  where  the  sum  exceeds  1000L,  if  what  amounts 
to  a  previous  order  declaring  rights  has  been  made  (Re  Brandram, 
49  L.  T.  Rep.  N".  S.  558) ;  in  fact,  clauses  (1)  and  (2)  of  Order 
LV.,  r.  2,  apply  to  moneys  paid  in  under  the  L.  C.  C.  Acts,  not- 
withstanding the  inference  that  might  be  drawn  from  clause  (7) ; 
and  the  rules  are  not  ultra  vires,  although  the  L.  C.  C.  Act  directs 
proceeding  by  petition  :  (Ex  parte  Mayor  of  London,  49  L.  T.  Rep. 
N".  S.  437.)  But  where  money  much  exceeding  1000Z.  has  been  paid 
into  court  under  the  L.  C.  C.  Acts,  application  for  payment  out 
thereof  for  expenditure  in  building  must  be  by  petition  :  (Ex  parte 
Jesus  College,  Cambridge,  50  L.  T.  Rep.  N.  S.  583.) 

With  regard  to  money  in  court,  see  also  Supreme  Court  Funds 
Rules,  1884  (W.  ST.,  March  1,  1884;  Alph.  Pr.  Q.  B.  Supp.,  p. 
clxxxi.) 

Costs. 

When  money  is  paid  in  under  the  L.  C.  C.  Acts,  the  promoters 
pay  the  costs  of  interim  investment,  including  broker's  commission. 
The  practice  is  for  the  petitioner  to  pay  the  commission  in  the  first 
instance,  and  then  to  charge  the  promoters :  (Seton,  1419 ;  Alph. 
Pr.,  513.)  The  promoters  pay  the  costs  of  interim  investment, 
although  they  are  increased  by  the  S.  L.  A.,  s.  32,  providing  invest- 
ments, the  purchase  of  which  is  more  costly  than  those  previously 
allowed.  (a) 

The  Jud.  Act,  1875,  and  Order  LY.,  r.  1,  gave  the  court  a 
general  discretion  as  to  costs  ;  so  that  where  the  Mercers'  Company 
petitioned  for  "  payment  out "  of  purchase  money  of  property 
belonging  to  them,  and  taken  by  the  Commissioners  of  Sewers 
under  the  General  Metrop.  Paving  Act,  1817  (57  Geo.  3,  c.  xxix.), 


(a)  See  page  31.  So  also  the 
company  had  to  pay  the  costs  of 
application  for  permission  to  spend 


money  on  building. 
8.  E.,  cited  above. 


See  Lytton's 
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and  that  Act  was  silent  as  to  costs,  it  was  held  that  the  Judicature 
Act  supplied  the  omission,  and  the  court  awarded  the  costs  of  pay- 
ment out:  (Ex  parte  The  Mercers'  Company,  10  Ch.  Div.  481.) 
The  like  view  was  taken  in  Ex  parte  The  Hospital  of  St.  Katherine 
(17  Ch.  Div.  378;  44  L.  T.  Rep.  N.  S.  52). 

As  to  costs  under  L.  C.  C.  Acts,  see  sect.  80  of  L.  C.  0.  Act, 
1845,  Browne  and  Theobald,  197 ;  Alph.  Pr.  (Ch.),  511 ;  Seton,  1441 ; 
and  see  also  the  New  Rules  of  the  Supreme  Court. 

The  S.  L.  A.,  s.  32,  does  not  take  away  the  absolute  discretion 
of  the  court  respecting  costs  :  (Hanbury's  Trusts,  31  W.  R.  784.) 
In  this  case  Ex  parte  The  Mercers'  Company  (ubi  sup.}  was 
approved  and  followed. 

SECT.  33.    APPLICATION  OF  MONEY  IN  HANDS  OF  TRUSTEES 
UNDER  POWERS  OF  SETTLEMENT. 

A  testator  by  his  will  bequeathed  certain  money  to  trustees  in 
trust  to  lay  it  out  in  the  purchase  of  land  to  be  settled  in  strict 
settlement.  The  advice  of  the  court  was  asked  as  to  whether  the 
trustees  might  invest  the  said  money  in  debenture  stock.  Held 
that,  having  regard  to  the  provisions  of  sect.  21  of  the  Settled 
Land  Act,  1882  (45  &  46  Yict.  c.  38),  the  trustees  might,  in  spite  of 
the  will,  invest  the  money  in  debenture  stock :  (Re  Mackenzie's 
Trust,  23  Ch.  Div.  750;  48  L.  T.  Rep.  N.  S.  936.)  It  should  be 
noticed  that  sect.  21  (1),  only  authorises  certain  securities  of  "  rail- 
ways in  Great  Britain  or  Ireland,  incorporated  by  Act  of  Parliament, 
and  having  for  ten  years  next  before  the  date  of  investment  paid  a 
dividend  on  its  ordinary  stock  or  shares."  Doubtless,  in  the  case 
above  cited,  the  debenture  stock  was  of  such  a  railway. 

It  would  seem  that,  where  tenant  for  life  is  a  minor,  the  trustees 
of  the  settlement  can  consent  for  him,  and  so  can  exercise  the  option 
to  which  this  section  refers :  (Per  Pearson,  J.  in  Duke  of  Newcastle, 
48  L.  T.  Rep.  K  S.  779,  783 ;  24  Ch.  Div.  129, 140.) 

SECT.  34.   APPLICATION  OF  MONEY  PAID  FOR  LEASE  OR 

REVERSION. 

See  Re  Griffith's  Will  (49  L.  T.  Rep.  N.  S.  161),  where,  under 
circumstances,  tenant  for  life  was  held  not  entitled  to  immediate 
benefit  from  compulsory  purchase  of  land  subject  to  beneficial  leases. 

SECT.  35.   CUTTING  AND  SALE  OF  TIMBER. 
A  settlement,  made  before  the  Act,  gave  trustees  a  right  to  fell 
timber,  and  did  not  give  one-fourth  of  the  proceeds  to  the  "  tenant 
for  life  "  (an  infant  tenant  in  tail).     It  was  held  that  the  proceeds 

D 


34  The  Settled  Land  Act,  1884. 

of  the  sale  of  timber  felled  were  applicable  in  accordance  with  sect. 
35,  regard  being  had  to  the  fact  that  the  infant  was  impeachable 
for  waste  as  to  timber ;  so  that  three-fourths  was  to  be  set  aside  as 
capital  money,  and  the  other  fourth  part  to  go  as  rents  and  profits : 
(Duke  of  Newcastle's  Estates,(a)  48  L.  T.  Rep.  N.  S.  779;  24 
Ch.  Div.  129.) 

SECT.  37.  HEIRLOOMS. 

By  a  summons  under  sect.  37  of  the  Settled  Land  Act,  1882,  a 
tenant  for  life  of  a  settled  estate  applied  for  the  sanction  of  the 
court  to  the  sale  of  three  old  Sevres  vases  of  great  value,  which  were 
heirloom's  of  the  estate.  The  income  of  the  settled  property  had 
become  diminished  owing  to  agricultural  depression,  and  it  was  desir- 
able that  certain  charges  on  the  estate  should  be  paid  off.  A  private 
offer  of  £800  had  been  made  for  the  vases.  Bacon,  V.C.  made  the 
order  for  the  sale  of  the  heirlooms:  (Be  Lord  John  Thynne. 
Ch.  Div.  July  5.  77  Law  Times,  195.)  See  also  Brown's  Will, 
noted  under  sect.  15,  and  Re  Duke  of  Harlborough.(b) 

SECT.  38.  APPOINTMENT  OF  TRUSTEES  BY  COURT. 

Where  there  are  no  "  trustees  of  the  settlement,"  and  the  tenant 
for  life  wishes  to  sell,  or  exercise  any  other  of  his  principal  powers, 
he  must  obtain  the  appointment  of  trustees  so  that  he  may  give  the 
necessary  notice  (sect.  45) :  (Wheelwright  v.  Walker,  see  page  25, 
above.) 

It  would  seem  that  the  court  will  not,  in  general  give  its  sanction 
to  any  sale,  lease,  &c.,  unless  there  are  trustees  to  whom  the  notice 
can  be  given  :  (Re  Taylor,  49  L.  T.  Rep.  N.  S.  420.)  (c) 

Application  for  appointment  of  trustees  may  be  made  by  any 
person  interested  (sect.  38  (1) ;  but  generally,  no  doubt,  it  will  be 
made  by  the  tenant  for  life. 

"  Tenant  for  life  "  will  apply  by  summons  (r.  2)  (d),  and,  in  the 
first  instance,  will  serve  no  one  (rr.  4,  5),  but  the  judge  may  require 
any  person  to  be  served.  If  the  application  is  made  by  any  person 
other  than  tenant  for  life,  he  must  serve  tenant  for  life  (r.  4). 

In  Wheelwright  v.  Walker  (23  Ch.  Div.  752  ;  48  L.  T.  Rep.  N.  S. 
70)  an  order  had  been  obtained  by  Wheelwright,  a  person  interested 
in  the  property,  restraining  the  tenant  for  life  from  selling  until 
"  trustees  of  the  settlement  "  were  appointed.  And  Wheelwright, 


(•)  Page  43. 

00  See  77  Law  Times,  307,  319. 

(c)  See  page  43. 


(d)  For  text  of  rules  see  "  Settled 
Land  Act  Explained,"  p.  124. 
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being  apprehensive  that  trustees  might  be  appointed  by  the  court  on 
the  nomination  of  the  tenant  for  life,  without  his  having  any 
opportunity  of  objecting,  afterwards  made  an  ex  parte  application 
to  the  court  for  an  order  directing  the  tenant  for  life  to  serve 
him  (a)  with  notice  of  any  application  which  he  might  make  to  the 
court  for  the  appointment  of  trustees  under  sect.  38.  The  court 
accordingly  made  the  order,  and  afterwards  refused  to  nominate  as 
a  trustee  a  person  who  was  Walker's  solicitor,  and  had  been  acting 
for  him  in  a  proposed  sale  of  the  lands,  as  Wheelwright  objected, 
(23  Ch.  Div.  763 ;  48  L.  T.  Rep.  1ST.  S.  632),  although  the  person 
was  a  devisee  in  trust  of  the  lands.  "  The  court  has  a  discretion 
given  to  it  as  to  the  appointment  of  new  trustees  under  sect.  38, 
though  it  is  very  difficult  to  see  on  what  principle  that  discretion 
is  to  be  exercised  : "  (Wheelwright  v.  Walker,  ubi  sup.}  From  the 
wording  of  sect.  38  it  will  be  seen  the  court  is  not  bound  to  appoint 
trustees  unless  it  thinks  fit. 

In  appointing  trustees  under  the  Settled  Land  Act,  1882,  the 
court  will  be  most  careful  to  protect  the  interests  of  remaindermen 
so  far  as  possible  by  appointing  indifferent  persons  as  trustees,  and 
will  not  appoint  a  tenant  for  life,  or  a  person  who  may  become 
tenant  for  life,  of  the  settled  property,  to  be  a  trustee  :  (Re  Harrop's 
Settled  Estate,  48  L.  T.  Rep.  N.  S.  937 ;  24  Ch.  Div.  719.)  Nor 
will  it  appoint  the  solicitor  of  the  tenant  for  life  :  (Kemp's  S.E.(b) 

In  Wheelwright  v.  Walker  the  objection  was  raised  by  a  purchaser 
from  the  remainderman,  but  in  Re  Haden  (not  reported)  Mr 
Justice  Pearson  declined  to  appoint  the  solicitor  of  the  tenant  for 
life,  although  the  application  was  unopposed.  In  Knowles  8.  E. 
(Sol.  J.,  Aug.  16,  1884,  p.  738)  he  declined  to  appoint  two  brothers 
as  trustees.  New  trustees  were  appointed  and  "  payment  out " 
made  to  them  in  Re  Harrop. 

In  Re  Wells  (48  L.  T.  Rep.  N".  S.  859),  where  infants  were  abso- 
lutely entitled,  their  mother  took  out  a  summons  as  next  friend, 
asking  that  she  and  their  brother  might  be  appointed  trustees  of 
the  settlement  deemed  to  be  existing,  and  might  be  authorised 
to  exercise  leasing  powers.  Mr.  Justice  Kay  made  the  order 
accordingly,  but  with  a  proviso  that  it  should  be  without  prejudice 
to  the  infants'  interest.  (e) 

possibly  have  been  a  breach  of 
trust  in  not  converting  the  property 
(see  page  23,  above),  and  so  made 


(a)  See  rule  6. 

(b)  See  page  36. 

(c)  It  is  believed  that  Mr  Justice 
Kay  thought    that    there    might 


the  order  in  this  form. 
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In  the  case  of  a  lunatic,  trustees  were  appointed  merely  to  receive 
notice  of  intended  lease,  although  there  was  evidence  that  such  a 
lease  would  be  beneficial :  (Re  Taylor,  ubi  sup.) 

In  Wright's  Trusts  (24  Ch.  Div.  662),  Mr.  Justice  North,  on 
application  made  by  petition,  appointed  trustees  of  a  will  to  be 
trustees  for  the  purposes  of  the  S.  L.  A.,  and  ordered  "  payment 
out"  to  them. 

In  Re  Morgan  (24  Ch.  Div.  114 ;  48  L.  T.  Rep.  N.  S.  964),  the 
same  judge  also  appointed  trustees  of  the  will.  (a) 

In  the  affidavit  of  fitness  of  the  person  proposed  as  trustee,  he 
should  not  simply  be  described  as  "gentleman,"  without  stating 
his  occupation.  If  he  is  a  landed  or  funded  proprietor,  though  of 
no  occupation,  the  fact  ought  to  be  stated :  (Re  Orde,  24  Ch.  Div.  271 ; 
49  L.  T.  Rep.  N.  S.  430.)  The  above  was  a  decision  in  lunacy  ;  but 
it  will  be  safest  to  follow  it  in  applications  under  the  S.  L.  A. 

A  testator  had  devised  land  to  trustees  in  settlement,  but  had 
given  no  power  of  sale.  One  of  the  trustees  was  solicitor  to  the 
tenant  for  life.  Mr.  Justice  Kay  refused  to  appoint  him  one  of  the 
"  trustees  of  the  settlement  for  the  purposes  of  the  Settled  Land 
Act,"  solely  on  the  ground  of  his  connection  as  solicitor  with  the 
tenant  for  life,  although  he  was  in  all  other  respects  a  fit  and  proper 
person  to  be  appointed,  and  he  had  been  the  family  solicitor  for 
many  years,  and  the  testator  in  his  will  had  authorised  him  to  make 
professional  charges.  The  Court  of  Appeal  upheld  this  decision : 
(Re  Kemp's  8.  E.,  24  Ch.  Div.  485 ;  49  L.  T.  Rep.  N.  S.  231.) 
Possibly  it  might  have  been  different  if  there  had  been  "  anything 
in  the  will  in  respect  of  which  it  was  the  duty  of  the  trustees  to 
act  as  a  check  on  the  tenant  for  life."  (Per  Cotton,  L. J.) 

As  to  the  title  of  the  summons  for  appointment  of  trustees 
when  suits  are  pending,  see  Re  Parry  (W.  N.  1884,  p.  43),  where 
it  was  held  that  it  was  not  needful  to  entitle  them  in  the  suits. 

SECT.  39.  NUMBER  OP  TRUSTEES  TO  ACT. 
In  Re  Garnett  and  Hargreaves  Contract  (25  Ch.  Div.  595,  599 ; 
49  L.  T.  Rep.  N.  S.  655)  it  was  held  that  a  surviving  trustee  who 
had  power  to  act,  and  to  receive  and  give  receipts  for  capital  given 
to  him  by  the  settlement,  came  within  the  exception  of  sect.  39  (1), 
and  also  within  the  exception  of  sect.  45  (2).  In  this  case  there 
were  two  settlements :  By  settlement  No.  1  trustees  were  to  hold 


(a)  See  page  41.     Trustees  were 
also  appointed  in  Leighton  v.  Price 


(see  page  42),  and  reference  made  to 
chambers  in  Re  James  (see  page  40). 
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money  in  its  then  state  of  investment,  or  with  consent,  &c.,  to  sell, 
transfer,  and  vary  securities.  All  after-acquired  property,  both 
real  and  personal,  was  to  be  settled  on  the  same  trusts.  By  settle- 
ment No.  2  trustees  were  to  hold  money  upon  its  then  present 
security,  and  with  consent,  &c.,  call  in  the  money  invested,  with 
power  to  vary  securities.  There  was  a  covenant  to  settle  after- 
acquired  property  as  in  No.  1.  Real  estate  had  become  subject  to 
each  covenant  to  settle.  Held,  that  the  trustees  were  trustees  for 
the  purposes  of  the  S.  L.  A. 

SECT.  42.  PROTECTION  OF  TRUSTEES  GENERALLY. 

With  regard  to  a  sale,  trustees  "  have  this  important  duty  to 
perform,  that  if  the  tenant  for  life  attempts  to  commit  what  may 
be  called  a  fraud,  and  proposes  to  sell  the  property  for  something 
infinitely  below  its  real  value,  it  is  the  duty  of  the  trustees  to  come 
to  the  court  to  restrain  the  sale.  I  do  not  think  it  would  be  right 
for  them  to  leave  the  remainderman  to  take  the  objection  at  some 
remote  period  when  the  evidence  might  be  very  conflicting  as  to 
the  circumstances  under  which  the  sale  was  made,  and  as  to  the 
value  of  the  property:"  (Wheelwright  v.  Walker,  48  L.  T.  Rep. 
N.  S.  70,  74 ;  23  Ch.  Div.  763.) 

From  this  it  would  seem  that,  in  case  of  a  gross  fraud,  it  would 
not  be  safe  for  trustees  to  rely  on  this  section. 

SECT.  43.  TRUSTEES'  REIMBURSEMENT. 

See  Cartington  Estate  (49  L.  T.  Rep.  N.  S.  95 ;  24  Ch.  Div. 
608),  (a)  and  pages  32,  38,  41. 

SECT.  44.  REFERENCE  OF  DIFFERENCES  TO  THE  COURT. 
Some  instances  of  references  under  this  section  are  Cartington 
Estate  (b)  and  Mackenzie's  Trusts.  (c) 

SECT.  45.  NOTICE  TO  TRUSTEES. 

For  text  of  this  section,  and  cases  on  it,  see  pages  5,  6, 35,  36, 
above.  It  has  been  modified  in  some  respects  by  sect.  5  of  the 
Amendment  Act  of  1884. 

On  a  summons  for  sale  of  heirlooms,  the  court  required  counsel 
for  the  trustees  to  be  present :  (Brown's  Will.}  (d)  As  to  lunatic 
tenant  for  life  see  note  on  sect.  62. 

(»)  Page  28.  I        (c)  Page  33. 

(b)  Page  28.  (d)  Page  26. 
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SECT.  51.  PROHIBITION  OB  LIMITATION  AGAINST  EXERCISE  OF 
POWERS  VOID. 

See  Re  Chaytor  (25  Oh.  Div.  651 ;  50  L.  T.  Rep.  1ST.  S.  88)  and 
Mackenzie's  Trusts  (23  Oh.  Div.  750;  48  L.  T.  Rep.  936). 

SECT.  53.  TENANT  FOR  LIFE  TRUSTEE  FOR  ALL  PARTIES 
INTERESTED. 

Tenant  for  life  has  rights  resembling  those  of  a  trustee  as  to 
costs :  (Cartington  Estate,  49  L.  T.  Rep.  N".  S.  95 ;  24  Ch.  Div. 
608.) « 

As  to  above  section,  see  also  Be  Chaytor  (25  Ch.  Div.  651 ; 
50  L.  T.  Rep.  N.  S.  88).  In  the  last-mentioned  case  costs  on  the 
higher  scale  were  allowed,  although  the  value  does  not  appear  to 
have  been  large  :  (See  R.  S.  C.,  1883,  Order  LXY.,  rr.  8,  9.) 

"  It  is  the  right  of  tenant  for  life  to  derive  any  benefit  he  can 
from  his  tenancy  for  life,  and  if  he  is  satisfied  that  he  will  derive  a 
larger  benefit  from  the  sale  of  the  estate  than  from  its  enjoyment 
in  its  present  condition  he  has  a  right  to  have  it  sold :  (Per  Bacon, 
Y.C.  in  Thomas  v.  Williams,  24  Ch.  Div.  558,  566;  49  L.  T.  Rep. 
N.  S.  111.)  It  is  submitted  that  the  tenant  for  life  is  not  bound  to 
consider  whether  it  is  beneficial  or  otherwise  to  all  parties  that  the 
estate  should  be  sold.  But  when  he  has  made  up  his  mind  to  sell 
it,  he  is  bound  to  do  his  best  to  get  the  best  price :  (See  pages 
24,  25,  above.) 

SECT.  56.  SAVING  FOR  OTHER  POWERS. 

Where  tenant  for  life  is  an  infant  the  trustees  of  the  settlement, 
by  sect.  60,  can  exercise  his  powers  given  him  by  the  Act.  Hence, 
by  sect.  56  (2),  their  consent  is  necessary  to  the  exercise  by  any  other 
person  (e.g.,  testamentary  guardians)  of  any  power  conferred  by  the 
settlement  exercisable  for  any  purpose  provided  for  in  this  Act : 
(Duke  of  Newcastle,  48  L.  T.  Rep.  N.  S.  779 ;  24  Ch.  Div.  129.)  (b) 

A  settlement  of  land  was  made  in  1853  by  a  private  Act  of 
Parliament,  by  which  the  estates  were  vested  in  trustees  upon  trust 
by  sale  or  mortgage  thereof,  to  raise  money  for  the  purpose  of  dis- 
charging certain  incumbrances  and  liabilities.  The  Act  provided 
that  the  trustees  might  from  time  to  time  sell  and  dispose  of  all  or 
any  part  of  the  estates  mentioned  in  a  schedule,  provided  that  the 
trustees  should  not  sell  any  of  the  knds  situate  in  certain  parishes 
unless  it  should  be  absolutely  necessary  for  the  purposes  of  the  Act 

(a)  Page  28.  |       (b)  Page  43. 
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to  do  so,  and  in  such  case  should  not  sell  any  of  those  lands  until 
all  the  rest  of  the  estates  were  sold. 

Held,  that  the  power  of  sale  conferred  on  the  tenant  for  life  by 
the  S.  L.  A.  was  an  absolute  power  over  and  above  that  given 
to  the  trustees  by  the  private  Act,  and  that  he  was  not  bound  by  the 
restrictions  to  which  they  were  subject:  (Re  Chaytor's  Settled 
Estate  Act,  25  Ch.  Div.  651 ;  50  L.  T.  Rep.  N.  S.  88.) 

Where  an  order  had  been  made  in  1878  under  the  Settled 
Estates  Act,  1877,  directing  trustees  to  sell  parts  thereof  with  the 
approbation  of  the  judge,  which  order  had  never  been  acted  upon, 
it  was  held  that  the  order  was  only  permissive,  and  the  court  had 
power  to  delay  a  sale  and  stay  all  proceedings  under  it,  but  it  refused 
to  do  on  the  application  of  a  tenant  for  life  showing  no  special  ground, 
but  merely  suggesting  he  could  sell  with  less  expense  under  the 
S.  L.  A. :  (Barr  Haden's  Settled  Estates,  49  L.  T.  Rep.  N.  S. 
660.) 

Sect.  56  does  not  apply  to  a  case  of  difference  between  powers 
given  by  the  S.  L  A.  and  special  powers  granted  by  orders  under 
the  Settled  Estates  Act,  1877.  In  this  respect  powers  given  by 
sect.  56  of  the  Act  of  1882  are  not  cumulative.  Persons  wishing 
to  vary  powers  of  Jeasing  conferred  by  orders  under  the  Act  of 
1877  should  apply  by  petition  under  that  Act :  (Poole's  Settlement, 
50  L.  T.  Rep.  N.  S.  585.)  In  this  case  the  order  of  the  court  under 
the  Act  of  1877  hal  sanctioned  a  contract  which  was  still  in 
operation. 

As  to  sect.  56  see  also  Taylor  v.  Poncia  (50  L.  T.  Rep.  JST.  S.  20 ; 
25  Ch.  Div.  646),  (a)  Earle  and  Webster's  Contract  (48  L.  T.  Rep. 
N.  S.  961 ;  24  Ch.  Dir.  144),  (b)  Mackenzie's  Trusts  (48  L.  T.  Rep. 
N.  S.  936 ;  23  Ch.  Div.  750),  (c),  and  The  Duke  of  Newcastle  (24 
Ch.  Div.  129 ;  48  L.  T.  Rep.  N.  S.  779),  (d)  and  observe  the 
modification  effected  byr  sect.  6  of  S.  L.  A.  1884,  page  7,  above. 

SECT.  58.   CERTAIN  LIMITED   OWNERS  TO  HAVE  POWERS  OF 

TENANT  FOR  LIFE.(«) 

A  testator,  by  his  will  dated  in  1873,  devised  his  residuary  real 
estate  upon  trust  for  all  such  one  or  more  of  his  six  younger  chil- 
dren as  should  survive  him,  and  being  a  son  should  attain  twenty- 
one,  or  being  a  daughter  should  attain  that  age  or  be  married,  and 
he  directed  that  in  case  any  one  or  more  of  his  said  six  younger 


(a)  Pages  7,  19. 

(b)  Page  18. 

(c)  Page  33. 


(d)  Page  43. 

(e)  As  to  tenant  by  the  curtesy 
see  S.  L.  A.  1884,  s.  8,  page  19,  above. 
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children  should  predecease  him,  leaving  issue  living  at  his  decease, 
which  issue  being  male  should  attain  twenty-one  years,  or  being 
female  should  attain  that  age,  or  be  married,  then  the  share  to 
which  each  child  so  dying  would  if  he  or  she  had  survived  the 
testator,  and  had  attained  twenty-one  years,  have  become  abso- 
lutely entitled  in  the  trust  premises,  should  be  held  upon  trust  for 
such  his  or  her  issue,  and,  if  more  than  one,  in  equal  shares.  The 
testator  died  in  1 880.  All  the  six  younger  children  attained  twenty- 
one  years,  but  two  of  them,  A.  and  B.,  died  without  issue  in  the 
testator's  lifetime,  and  a  third,  C.,  died  in  the  testators  lifetime, 
leaving  infant  children.  Held,  that  C.'s  infant  children  took  vested 
interests  in  C.'s  share,  such  interests  being  liable  to  be  divested  in 
the  event  of  their  dying  under  twenty-one  years,  and  that  they  had 
therefore  the  powers  of  tenant  for  life  under  the  Act  in  respect 
of  C.'s  share. 

This  summons  had  been  taken  out  by  the  other  children  of  the 
testator  for  a  declaration  and  appointment  of  trustees.  It  was 
ordered  to  be  amended  by  making  the  infants  joint  applicants  by 
their  next  friend,  and  then  it  would  be  referred  to  chambers  to 
appoint  trustees  :  (Re  James,  W.  N.  1884,  page  176.) 

A  testator  gave  property  subject  to  an  existiag  lease  in  trust  to 
permit  his  widow  to  take  the  rent  (50Z.)  under  me  lease  during  her 
life,  with  a  gift  over  on  her  death;  and  if  she  lived  after  the 
expiration  of  the  term,  the  property  was  to  be  sold,  and  out  of  the 
proceeds  the  trustees  were  to  invest  sufficient  to  provide  a  life 
annuity  of  50Z.  for  the  widow,  and  subject  ihereto  he  disposed  of 
the  proceeds  among  other  beneficiaries.  Hell,  that  the  widow  had 
not  the  powers  of  "  tenant  for  life "  under  sect.  58,  sub-sect.  1, 
clauses  (iv.)  (vi.)  of  the  Settled  Land  Act,  1882  (45  &  46  Yict. 
c.  38),  with  respect  to  the  property  comprisel  in  the  lease  for  the 
remainder  of  the  term,  so  as  to  entitle  her  tc  accept  a  surrender  of 
the  lease,  and  to  grant  a  new  lease  under  sect.  13  (1)  (3)  of  that 
Act :  (Re  Hazle's  8.  E.,  50  L.  T.  Rep.  N.  S.  530 ;  26  Ch.  Div.  428.) 

In  Re  Hazle,  Pearson,  J.  said :  "  I  do  not  think  she  is  tenant  for 
life  of  the  freehold,  but  only  of  the  lease." 

Certain  estates  were  devised  to  the  use  of  the  testator's  wife  and 
T.,  upon  trust  to  pay  the  net  rents  and  income  of  the  estates  to  the 
wife  for  the  maintenance,  education,  and  benefit  of  the  testator's 
son  until  he  should  attain  twenty-one,  and  vithout  being  liable  to 
account  to  the  trustees  or  to  the  son  for  the  same ;  and  upon  the 
son's  attaining  twenty-one,  then  upon  trust  for  him  absolutely ;  but 
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if  he  should  die  under  twenty-one  without  leaving  issue,  then  upon 
trust  to  permit  the  wife  to  receive  such  rents  and  income  for  her 
life,  and  after  her  death  upon  other  trusts.  Held,  under  the 
S.  L.  A.,  1882,  s.  58,  sub-s.  (1)  (ii.),  that  the  infant  son  had  the  powers 
of  a  tenant  for  life,  being  tenant  in  fee  simple,  with  an  executory 
limitation  over  in  case  of  dying  under  twenty-one  without  issue. 
The  trustees  of  the  will  were  appointed  trustees  for  the  purposes  of 
the  Act :  (Ee  Morgan,  24  Ch.  Div.  114 ;  48  L.  T.  Rep.  N.  S.  964.) 

In  Re  Morgan  costs  of  all  parties,  as  between  solicitor  and  client, 
were  to  be  paid  out  of  the  property. 

Subject  to  a  term  for  raising  certain  sums,  freehold  estates  were 
devised  to  the  use  of  trustees  during  the  life  of  A.  without  impeach- 
ment of  waste,  with  remainders  to  the  use  of  A.'s  children  in  tail. 
The  trustees  were  to  enter  into  possession,  and  during  the  life  of  A. 
manage  the  property  and  pay  all  expenses  and  outgoings,  and  keep 
down  the  interest  on  charges,  and  pay  the  balance  or  ultimate 
residue  of  the  rents  and  profits  to  A.  during  his  life.  After  paying 
all  outgoings,  only  a  very  small  annual  surplus  remained  payable  to 
A. :  Held,  that  A.  was,  under  the  will,  a  person  "  entitled  to  the 
income  of  land  within  S.  L.  A.,  s.  58,  sub-s.  l(ix.),  and  therefore  had 
powers  of  tenant  for  life :  (Re  Jones,  24  Ch.  Div.  853 ;  48  L.  T. 
Rep.  ST.  S.  812 ;  affirmed  26  Ch.  Div.  736 ;  50  L.  T.  Rep.  N.  S. 
466.)  An  opinion  was  also  expressed  that  A.  was  "beneficially 
entitled  to  possession  "  within  sub-sect.  5  of  S.  L.  A.,  s.  2. 

SECT.   59.    INFANT  ABSOLUTELY  ENTITLED  TO  BE  AS  TENANT 
FOR  LIFE. 

The  share  or  interest  of  an  infant  under  the  Statute  of  Distri- 
butions in  realty,  which  has  improperly  been  allowed  to  remain 
unconverted,  is  settled  land  within  S.  L.  A.,  s.  59,  so  as  to  enable 
the  court  under  sect.  38  to  appoint  persons  to  be  trustees  of  the 
settlement  "  deemed  to  be  existing,"  and  also  to  appoint  the  same 
persons  to  exercise  certain  powers  of  tenant  for  life :  (Re  Wells, 
48  L.  T.  Rep.  N.  S.  859.)  It  does  not  appear  to  be  necessary  that 
the  same  persons  should  be  appointed  trustees,  and  also  to  exercise 
the  powers,  but  often  it  will  be  convenient. 

Where  an  infant  was  entitled  to  an  undivided  share  of  land  the 
Irish  court  refused  to  appoint  one  of  the  co-owners  (who  was  also 
an  uncle  of  the  infant),  to  exercise,  on  behalf  of  the  infant,  the  power 
of  concurring  in  a  sale  under  the  Settled  Land  Act :  (Re  Greenville 
Estate,  11  L.  Rep.,  Irish  Ch.  Div.  138.)  The  application  appears  to 
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have  been  heard  in  chambers.  The  Yice-Ohancellor  is  reported  to 
have  said  that  "the  court  cannot  appoint  trustees  in  this  case 
because  there  is  no  settlement."  (a)  He  held,  however,  that  the 
court  could  appoint  persons  to  exercise  the  powers ;  but  declined  to 
accede  to  the  above  application,  because  he  thought  a  joint  owner 
was  not  a  fit  and  proper  person  to  protect  the  interest  of  the  infant. 
Subsequently  the  application  was  renewed,  and  the  Vice-Chancellor 
appointed  a  gentleman  residing  near,  and  no  relation  of  the  infant, 
to  exercise  the  powers.  The  share  of  the  purchase  money  of  the 
minor  was  ordered  to  be  brought  into  court.  (b)  Costs  were  ordered 
to  be  paid  out  of  the  purchase  money. 

Where  an  infant  was  entitled  under  a  will  to  a  house,  the  rent  of 
the  house  to  be  accumulated  until  he  attained  twenty-one,  and  the 
house  was  the  only  property  the  infant  possessed,  and  was  in  bad 
repair,  on  summons  under  S.  L.  A.  the  court  appointed  trustees, 
and  sanctioned  a  sale  by  them  of  the  house  out  of  court :  (Re  Price-, 
Leighton  v.  Price,  77  Law  Times,  Aug.  9,  1884,  p.  267 ;  32  W.  R. 
1009). 

SECT.  60.    TENANT  FOE,  LIFE,  INFANT. 

See  the  cases  on-  the  previous  section,  and  Re  Powell  (page  19). 
As  to  the  practice,  see  Form  XXII. ,(c)  and  compare  Forms  II.  (6), 
III.  (1),  YI.  (1).  See  also  Re  James,  under  sect.  58.  (d) 

Upon  a  summons  under  the  S.  L.  A.,  s.  56  (3),  by  trustees  to 
obtain  the  opinion  and  direction  of  the  court  as  to  the  effect  of  the 
Act  upon  certain  clauses  in  a  settlement  where  an  infant  tenant  in 
tail  was  entitled  to  possession,  the  following  questions  were  decided : 

1.  The  settlement  gave  the  trustees  power  during  the  minority  of 
any  person  entitled  to  possession  to  receive  and  apply  rents  and 
profits  in  management  of  estate  and  maintenance  of  infant,  and  to 
accumulate  and  apply  the  surplus  in  paying  off  charges  or  in 
purchase  of  real  estate  to  be  settled  to  the  same  uses : 

Held,  that  the  rents  and  profits  received  by  the  trustees  during 
the  minority  were  to  be  treated  in  manner  directed  by  the  settlement, 
and  without  regard  to  the  Act. 

(a)  This  is  contrary  to  the  view  not  he  considered  as  an  authority 
held  in  England.     A  settlement  is  to  show  that  the  share  of  an  infant 
deemed  to  exist,  and  trustees  are  must  be  paid  into  court.     It  can 
appointed  by  the  court  accordingly.  be  paid  to  the  trustees  if  they  are 
See  pages  20,  23,  35,  a"bove.  appointed.     See  previous  note. 

(b)  This  was  necessarily  so,  be-  (c)  Appendix  to  S.  L.  Eules. 
cause  there  were  no  trustees  of  the           (d)  Page  40. 

settlement.     But  this  case  should 


Summary  of  Cases  on  the  S.  L.  A.,  1882.          43 

2.  Power  in  the  settlement  to  the  trustees,  with  the  consent  of 
tenant  for  life,  if  of  age,  and  if  not  of  his  gnardians,  to  sell  or 
exchange : 

Held,  that  this  power  was  exercisable  by  the  trustees  during  the 
minority  at  the  request  and  by  the  direction  of  the  guardians  of  the 
infant  tenant  in  tail. 

3.  Power  in  the  settlement  for  the  guardians  during  minority  to 
grant  leases  for  twenty-one  years,  building  leases  for  ninety-nine 
years,  and  mining  leases  for  sixty  years  : 

Held,  that  this  power  was  exercisable  during  minority  by  the 
guardians  with  the  consent  of  the  trustees. 

4.  Held,  that  the  rents  derived  from  mining  leases  were  to  be 
applied  by  the  trustees  in  manner  directed  by  the  settlement,  as 
coming  within  the  term  "  contrary  intention  "  expressed  in  the  llth 
section  of  the  Act. 

5.  Held,  that  there  being  no  power  in  the  settlement  to  sell 
surface  land  apart  from  minerals,  the  trustees  could  exercise  that 
power  under  sect.  17  of  the  Act ;  and  this  being  an  execution  of 
a  statutory  power,  the   consent  of  the  guardians  would  not  be 
necessary  :  (Re  Duke  of  Newcastle's  Estates,  24  Ch.  Div.  129 ;  48 
L.  T.  Rep.  N.  S.  779.) 

SECT.  62.  TENANT  FOR  LIFE,  LUNATIC. 

The  committee  of  a  lunatic  tenant  for  life  cannot  give  a  valid 
notice  under  sect.  45  unless  he  has  previously  obtained  authority 
from  the  Court  of  Lunacy  to  do  so :  (Ray's  S.  E.,  50  L.  T.  Rep. 
N.  S.  80;  25  Ch.  Div.  464.) 

Where  a  lunatic  was  entitled  to  a  life  interest  in  a  house,  under  a 
will,  his  committee  petitioned  for  power  to  let  the  house  on  a 
repairing  lease  for  ninety-nine  years.  There  was  evidence  to  show 
that  the  proposed  lease  would  be  beneficial  to  the  estate.  The 
Court  of  Appeal  held  that  it  would  be  better  to  appoint  new 
trustees  under  sect.  38,  and  to  let  the-  petition  stand  over  for  that 
purpose  :  (Re  Taylor,  49  L.  T.  Rep.  N.  S.  420.) 

SECT.  63.  SETTLEMENT  BY  WAY  OF  TRUSTS  FOR  SALE. 
For  text  of  this  section  and  cases,  see  pages  15-19,  above.    It  is. 
affected  by  sect.  7  of  S.  L.  A.,  1884. 
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CHAPTER    III. 


EXTENSION   OF   THE   SETTLED   LAND   ACT   BY 
THE  AGKICULTUKAL  HOLDINGS  ACT,  1883. 

Charge  of  Tenant's  Compensation. 

Sect.  29.  Power  for  landlord  on  paying  compensation  to 
obtain  charge. — A  landlord,  on  paying  to  the  tenant  the 
amount  due  to  him  in  respect  of  compensation  under  this 
Act,  or  in  respect  of  compensation  authorised  by  this  Act  to 
be  substituted  for  compensation  under  this  Act,  or  on 
expending  such  amount  as  may  be  necessary  to  execute  an 
improvement  under  the  second  part  of  the  first  schedule 
hereto,  after  notice  given  by  the  tenant  of  his  intention  to 
execute  such  improvement  in  accordance  with  this  Act,  shall 
be  entitled  to  obtain  from  the  County  Court  a  charge  on  the 
holding,  or  any  part  thereof,  to  the  amount  of  the  sum  so 
paid  or  expended. 

The  court  shall,  on  proof  of  the  payment  or  expenditure, 
and  on  being  satisfied  of  the  observance  in  good  faith  by  the 
parties  of  the  conditions  imposed  by  this  Act,  make  an  order 
charging  the  holding,  or  any  part  thereof,  with  repayment  of 
the  amount  paid  or  expended,  with  such  interest,  and  by 
such  instalments,  and  with  such  directions  for  giving  effect 
to  the  charge,  as  the  court  thinks  fit. 

But,  where  the  landlord  obtaining  the  charge  is  not 
absolute  owner  of  the  holding  for  his  own  benefit,  no  instal- 
ment or  interest  shall  be  made  payable  after  the  time  when 
the  improvement  in  respect  whereof  compensation  is  paid 
will,  where  an  award  has  been  made,  be  taken  to  have  been 
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exhausted  according  to  the  declaration  of  the  award,  and  in 
any  other  case  after  the  time  when  any  such  improvement 
will  in  the  opinion  of  the  court,  after  hearing  such  evidence 
(if  any)  as  it  thinks  expedient,  have  become  exhausted. 

The  instalments  and  interest  shall  be  charged  in  favour  of 
the  landlord,  his  executors,  administrators,  and  assigns. 

The  estate  or  interest  of  any  landlord  holding  for  an 
estate  or  interest  determinable  or  liable  to  forfeiture  by 
reason  of  his  creating  or  suffering  any  charge  thereon  shall 
not  be  determined  or  forfeited  by  reason  of  his  obtaining  a 
charge  under  this  Act,  anything  in  any  deed,  will,  or  other 
instrument  to  the  contrary  thereof  notwithstanding. 

Capital  money  arising  under  the  Settled  Land  Act, 
1882,  may  be  applied  in  payment  of  any  moneys  expended 
and  costs  incurred  by  a  landlord  under  or  in  pursuance  of 
this  Act  in  or  about  the  execution  of  any  improvement 
mentioned  in  the  first  or  second  parts  of  the  schedule  hereto, 
as  for  an  improvement  authorised  by  the  said  Settled  Land 
Act ;  and  such  money  may  also  be  applied  in  discharge  of 
any  charge  created  on  a  holding  under  or  in  pursuance  of 
this  Act  in  respect  of  any  such  improvement  as  aforesaid,  as 
in  discharge  of  an  incumbrance  authorised  by  the  said 
Settled  Land  Act  to  be  discharged  out  of  such  capital 
money. 

By  sect.  61  of  the  A.  H.  Act,  "landlord,"  in  rektion  to  a 
holding,  means  any  person  for  the  time  being  entitled  to  receive  the 
rents  and  profits  of  any  holding. 

The  improvements  mentioned  in  the  first  and  second  parts  of  the 
schedule  to  the  A.  H.  Act  are  as  follows : 

FIRST   SCHEDULE. 

PART  I. 
IMPROVEMENTS  TO  WHICH  CONSENT  OF  LANDLORD  is 

REQUIRED. 

(1.)  Erection  or  enlargement  of  buildings. 
(2.)  Formation  of  silos. 
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(3.)  Laying  down  of  permanent  pasture. 

(4.)  Making  and  planting  of  osier  beds. 

(5.)  Making  of  water  meadows  or  works  of  irrigation. 

(6.)  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

(8.)  Making  or  improving  of  watercourses,  ponds,  wells,  or 
reservoirs,  or  of  works  for  the  application  of  water 
power  or  for  supply  of  water  for  agricultural  or  domestic 
purposes. 

(9.)  Making  of  fences. 
(10.)  Planting  of  hops. 
(11.)  Planting  of  orchards  or  fruit  bushes. 
(12.)  Reclaiming  of  waste  land. 
(13.)  Warping  of  land. 
(14.)  Embankment  and  sluices  against  floods. 


PART  II. 

IMPROVEMENT  IN  RESPECT  OP  WHICH  NOTICE  TO  LANDLORD 

IS   REQUIRED. 

(15.)  Drainage. 

The  last  paragraph  (a)  of  sect.  29  of  the  A.  H.  Act  relates  to 
capital  money  arising  under  S.  L.  A.,  including  (it  is  submitted) 
money  in  court  falling  within  S.  L.  A.,  s.  32.(b)  It  refers  to  first 
and  second  class  improvements,  and  does  not  include  improvements 
of  the  third,  or  "  temporary  "  class. 

As  to  expenditure  of  capital  money  on  improvements  under 
S.  L.  A.  see  sects.  21  (iii.),  25-29,  and  Forms  XII.  to  XVI.  inclusive 
in  the  Appendix  to  the  S.  L.  Rules. 

The  above  section  of  the  A.  H.  Act  also  permits  capital  money  to 
be  spent  in  discharging  certain  charges  imposed  on  the  land  under 
that  Act. 

As  to  the  incidence  of  such  a  charge,  see  A.  H.  Act,  s.  30 ;  and 
as  for  provisions  when  the  landlord  is  a  trustee,  see  Ib.,  s.  31.  By 
Ib.,  s.  32,  "  improvement  of  land  "  companies  may  take  assignments 
of  such  charges. 

It  will  be  observed  that  capital  money  may  not  be  spent  on 
*'  Third  Class  "  improvements  under  the  A.  H.  Act,  nor  may  it  be 
expended  in  clearing  off  a  charge  incurred  for  such  "  Third  Class  " 

(*)  Page  45.  |       (b)  Page  29. 
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improvements.  Nor  can  it  be  spent  in  paying  off  a  drainage  charge 
made  before  the  S.  L.  A.  (a) 

It  should  be  noticed  that  S.  L.  A.,  s.  21  (ii.)  does  not  autho- 
rise the  discharge,  by  means  of  capital  money,  of  all  incumbrances 
affecting  the  settled  land,  but  only  such  as  affect  "  the  inheritance  " 
of  it,  "  or  other  the  whole  estate  the  subject  of  the  settlement."(b) 
And  by  sect.  29  of  the  A.  H.  Act,  frequently,  a  charge  will  ter- 
minate in  a  few  years,  because  the  improvement  would  naturally 
be  exhausted,  and  the  award,(e)  giving  the  tenant  compensation,  will 
declare  it  so  accordingly.  Apparently,  however,  this  section 
authorises  the  spending  of  capital  money  arising  from  sale  of  land 
in  clearing  off  temporary  charges,  which  are  imposed  on  the  land 
in  consequence  of  the  making  of  improvements  under  the  A.  H. 
Act.  By  S.  L.  A.,  s.  22  (2)  the  tenant  for  life  appears  to  have  a 
right  to  say  that  capital  money  shall  be  invested  or  applied  as  he 
directs  (subject  as  to  improvements  to  the  restrictions  of  S.  L.  A., 
s.  26),  and  therefore  can  require  it  to  be  expended  in  paying  off 
a  charge  under  the  A.  H.  Act.  It  is  not  impossible  that  in  a  case 
where  he  desired  to  expend  a  large  sum  in  paying  off  a  charge 
for  improvements  which  would  soon  be  exhausted,  an  attempt  may 
be  made  to  prevent  him  for  reasons  grounded  upon  S.  L.  A.,  s.  53, 
but  we  think  the  court  would  not  usually  interfere. 

But  if  in  such  a  case  the  money  was  in  the  hands  of  trustees 
they  would  be  justified  in  taking  the  opinion  of  the  court  under 
S.  L.  A.,  s.  44.  It  should,  however,  be  remembered  that  one  of 
the  objects  of  the  S.  L.  A.  is  the  clearing  away  of  incumbrances, 
and  one  of  the  objects  of  the  A.  H.  Act  is  to  encourage  improve- 
ments, and  that  they  both  endeavour  to  place  the  limited  owner 
in  many  respects  in  the  same  position  as  an  absolute  proprietor ; 
and  that  therefore  the  question  must  not  be  considered  merely  as 
between  the  tenant  for  life  and  the  remainderman,  but  these  general 
objects  of  the  statutes,  and  the  benefit  to  the  public  occasioned  by 
improvements,  must  be  kept  in  view. 

A  recent  Act  (d)  prohibits  charges  on  lands  "  held  in  right  of  any 
church,  chapel,  or  other  ecclesiastical  benefice,"  for  improvements, 
without  the  consent  in  writing  of  both  patron  and  bishop.  The 


(a)  See  page  28. 

(b)  See  page  27. 

(c)  A.   H.   Act,   s.   19.      As    to 
appeal  from   award,  see   Smith  v. 
Acock  in  Northleach  County  Court, 
77  Law  Times,  298. 


(d)  In  connection  with  this  part 
of  the  subject  we  here  call  atten- 
tion to  the  Improvement  of  Lands 
(Ecclesiastical  Benefices)  Act,  1884 
(47  &  48  Viet.  c.  67)  which  received 
the  Eoyal  assent  on  Aug.  14. 
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preamble  seems  to  show  that  the  chief  object  of  the  new  Act  is  to 
modify  certain  "  local  and  personal  Acts"  constituting  improvement 
of  land  companies  ;  but  the  enacting  part  refers  also  to  general  Acts. 
Charges  validly  made  before  the  passing  of  the  Act  are  protected. 
The  position  of  an  incumbent  under  the  Agricultural  Holdings  Act, 
1883,  is  defined  by  sect.  39  of  that  Act. 

Money  in  court  representing  glebe  lands  falls  within  S.  L.  A., 
s.  32,  and  may  be  spent  on  improvements  (see  page  30). 
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FORMS. 


1.  GENERAL  NOTICE  BY  TENANT  FOE  LIFE.  (») 

18    . 
DEAR  SIR, 

I  hereby  give  you  a  general  notice  that  I  intend  to 
make  sales,  exchanges,  partitions,  and  leases  of  all  or  any 
part  of  the  Dale  estate  at  any  time  or  times  after  the  expira- 
tion of  one  month  from  the  date  of  this  notice  as  and  when  a 
proper  opportunity  offers. 

Yours,  &c., 

A.  B.  [tenant  for  life]. 


2.  GENERAL   BEQUEST  BY  TRUSTEE   FOR   INFORMATION.  (b) 
DEAR  SIR, 

I  request  that  you  will  undertake  to  give  me  at  least 
fourteen  days'  notice  before  you  hereafter  enter  into  any  con- 

(a)  This  will  now  be  sufficient,  by  virtue  of  sect.  5  of  S.  L.  A.,  1884, 
which  alters  the  law  laid  down  in  Ray's  Settled  Estates  (50  L.  T.  Eep. 
N.  S.  80  ;  25  Ch.  Div.  464)  as  to  notice  of  sales,  &c.     This  notice  must 
be  sent  by  registered  letters  to  each  trustee  and  their  solicitor.     It  may 
be  given  as  soon  as  "  tenant  for  life  "  comes  into  possession,  and  will 
last  during  his  whole  life  (or  other  interest),  unless  a  new  trustee  or 
solicitor   is  appointed.     In   such  case   it  will   be   safest  to  send  fresh 
notices.      Unless  a  contrary  intention  is  expressed  in   the  settlement, 
there  must  be  two  trustees  when  the  above  notice  is  given  (S.  L.  A. 
s.  45  (2).     Also  a  month's  notice  must  be  given  (s.  45  (3).     See  pages 
3-6,  above. 

(b)  It  may  be  doubted  whether  such  a  request  is  usually  warranted 
by  the  Act,  but  probably  it  will  often  be  complied  with  so  as  to  save 
trouble  and   expense.     See  page  4.     Where  the  trustee  has   reason  to 
suspect  intended  fraud  or  unfair  dealing,  or  where  the  remainderman 
desires  to  purchase  the  property,  or  even  in  a  case  where  the  trustee 
knows  that  certain  persons  would  be  likely  to  make  good  offers  for  the 
property  if  sold,  the  request  would  seem  reasonable  ;    and,  if  it  were 
refused,  the  court  would  probably  in  some  way  compel  substantial  com- 
pliance with  its  terms.     See  Wheelwright  v.  Walker,  page  25,  above. 
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tract  for  any  sale,  exchange,  partition,  or  lease  of  the  Dale 
estate. 

Yours,  &c., 

C.  D.  {trustee}. 


3.  BEQUEST  BY  TRUSTEE  FOR  INFORMATION  AS  TO 

SALES,  &c.  (a) 
DEAR  SIR, 

I  request  that  you  will  furnish  to  me  particulars  and 
information  with  reference  to  all  sales,  exchanges,  partitions, 
or  leases  of  the  Dale  estate  which  are  effected,  or  in  progress, 
or  immediately  intended. 

"Yours,  &c., 

C.  D.  {trustee'}. 


4.  REPLY  BY  TENANT  FOR  LIFE  TO  TRUSTEE'S  INQUIRY.  (b) 

18  . 
DEAR  SIR, 

In  reply  to  your  inquiry,  dated,  &c.,  I  beg  to  inform 
you  that  I  have  leased  Whiteacre  farm  to  Mr.  S.  for  fourteen 
years  at  an  annual  rent  of  I.  a  year. 

I  intend  to  offer  for  sale  by  auction  Blackacre  farm  on  the 

(B)  See  S.  L.  A.,  1884,  s.  5  (2),  page  3.  This  request  is  clearly  autho- 
rised by  the  Act.  Trustees  are  not  bound  to  make  any  request  for 
information  (see  sect.  42),  except  perhaps  where  they  have  strong  reason 
to  believe  gross  fraud  is  intended  (see  page  37). 

(b)  The  tenant  for  life  is  bound  to  give  "  such  particulars  and  infor- 
mation as  may  reasonably  be  required"  (S.  L.  A.  1884,  s.  5  (2).)  It  is 
submitted  that  these  must,  in  case  of  a  sale,  include  a  general  description 
of  the  thing  sold,  and  the  proposed  price.  In  the  case  of  sale  by  auction 
the  time  and  place  should  be  stated,  and  in  the  case  of  a  private  sale  the 
name  of  the  intending  purchaser  should  be  given.  If  the  property  is  to 
be  sold  by  auction  "  without  reserve,"  it  should  be  so  stated,  and  it 
should  be  stated  whether  it  is  to  be  sold  altogether,  or  in  lots.  It  is  of 
course  impossible  to  lay  down  any  general  rule,  but  sufficient  information 
should  be  given  to  the  trustees  to  enable  them  to  see  whether  they  ought 
to  take  any  steps  to  stay  proceedings.  It  is  best  therefore  for  the  tenant 
for  life  to  give  a  fair  amount  of  information  in  the  first  instance,  and,  if 
further  particulars  are  sought  for,  to  give  them.  It  will  often  be  con- 
venient for  the  trustees  to  give  information  to  the  remainderman  of  any 
intended  sale,  so  that  he  may  bid,  or  make  an  offer,  if  he  feels  so 
disposed. 


Forms.  51 


day  of  next  at  the  King's  Head,  Moreton, 

in  one  lot.     The  reserved  price  is  I.     If  not  then 

sold,  I  intend  to  dispose  of  it  by  private  contract  at  a  price 
not  less  than  I. 

Yours,  <fec., 

A.  B.  [tenant  for  life.'] 


5.  GENERAL  WAIVER  OF  NOTICE.  (a) 

18    . 

We  the  undersigned  hereby  declare  that  we  waive  notice 
generally  of  intention  by  Mr.  A.  B.  to  make  any  sale, 
exchange,  partition,  or  lease  of  the  Dale  estate,  or  any  part 
thereof. 

\trmtees]. 


6.  PARTICULAR  WAIVER  OP  NOTICE,  &c.  (b) 

18     . 

We  the  undersigned  hereby  declare  that  we  waive  notice 
with  respect  to  the  intended  sale  by  Mr.  A.  B.  to  Mr.  X.  Y. 
of  Whiteacre  [or  that  we  accept  three  days'  notice  of  the 
intended  sale,  <fec.] 

[Signatures  as  in  previous  form.'} 

(a)  See  sect.  5  (3),  page  4.     It  is  submitted  that  this  sub-section  does 
not  apply  to  a  mortgage  or  charge,  for,  though  it  is  worded  generally,  it 
seems  to  be  restrained  by  the   context  contained  in  sub-sects.  (1)   (2). 
Unless  and  until  it  is  otherwise  decided,  notice  should  be  given  to  the 
solicitor,  notwithstanding   this  waiver    (see  page  4).     Where  a  notice 
would  be  insufficient  if  given  to  a  sole  trustee  (S.  L.  A.,  s.  45  (2),  see 
page  5),  it  is  clear  that  a  waiver  by  such  trustee  would  also  be  insufficient. 
It  will  be  observed  that  sect.  5  is  retrospective  (sub-sect.  (4),  so  that  a 
waiver  before  the  Act  is  effectual,  unless  it  falls  within  sub-sect.  (5).     But 
it  does  not  follow  that  a  waiver  may  itself  be  retrospective  so  as  to  cure  any 
completed  transaction,  or,  where  the  transaction  is  itself  rendered  valid 
by  S.  L.  A.,  s.  45  (3),  to  relieve  the  tenant  for  life  from  liability  for 
neglecting  to  give  notice.     Probably  the   waiver   is   only   effectual   as 
regards  the  trustees  who  sign  it,  and  notice  must  be  given  to  any  other 
trustee,  and  also  to  the  solicitor  (see  page  4). 

(b)  See  note  to  previous  form. 

E    2 
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7.  CLAUSE  IN  SETTLEMENT  RELIEVING  TENANT   FOR  LIFE 
FROM  OBLIGATION  TO  GIVE  NOTICES  OF  SALES,  &c.  (") 
The  said  A.  B.  [tenant  for  life]  shall  not  be  bound  to  give 
any  notice,  either  general  or  particular,  of  his  intention  to 
make  any  sale,  exchange,  partition,  or  lease,  either  to  the  said 
trustees  of  the  settlement  or  to  their  solicitor. 


8.  CLAUSE    IN   SETTLEMENT    RESPECTING  NOTICE   TO   THE 

SOLICITOR  OF  THE  TRUSTEES.  (b) 

If  all  the  trustees  of  the  settlement  for  the  time  being 
waive  notice  of  the  intention  of  the  tenant  for  life  to  make  a 
sale,  exchange,  partition,  or  lease,  either  in  any  particular 
case  or  generally,  the  notice  to  their  solicitor  shall  in  like 
manner  and  to  the  like  extent  be  deemed  waived  ;  and  if  all 
the  said  trustees  for  the  time  being  accept  less  than  one 
month's  notice,  such  length  of  notice  as  is  accepted  by  the 
trustees  shall  also  suffice  for  their  solicitor. 


9.  CLAUSE  IN  SETTLEMENT  ATTEMPTING  TO  PREVENT 
TRUSTEES  FROM  EXERCISING  THEIR  POWERS  UNDER 
S.  L.  A.,  s.  5.(c) 

And  it  is  hereby  declared  that  it  shall  not  be  lawful  for 
any  trustee  of  this  settlement  to  waive  notice  of  the  intention 
of  any  tenant  for  life  to  make  any  sale,  exchange,  partition, 
or  lease,  or  contract  for  the  same,  or  to  accept  less  than  one 
month's  notice  thereof. 

(a)  Some  persons  may  desire  to  insert  this,  as  the  notice  now  required 
is  of  comparatively  little  value.     See  pages  3-5. 

(b)  See  sect.  5  (3)  of  S.  L.  A.,  1884,  page  4. 

(c)  It  may  perhaps  be  doubted  whether  this  form  can  legally  prevent 
the  trustees  from  exercising  their  powers  under  S.  L.  A.,  1884,  s.  5  (3), 
although  it  is  not  rendered  void  by  S.  L.  A.,  1882,  s.  51.     But,  as  trustees 
would  not  run  the  risk,  it  would  almost  certainly  be  efficacious. 
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10.  SUMMONS  FOR  APPOINTMENT  OF  PERSONS  TO  BE  TRUS- 
TEES OF  THE  "  SETTLEMENT,"  AND  TO  EXERCISE  THE 
POWERS  OF  TENANT  FOR  LIFE  TO  SELL,  IN  THE  CASE 
OF  INFANTS  ABSOLUTELY  ENTITLED  TO  SHARES  IN 
LAND.  (a) 

In  the  High  Court  of  Justice. 
Chancery  Division. 

In  the  matter  of  the  shares  of  the  infants  A.  T., 
B.  T.,  and  C.  T.  in  freehold  houses  and  here- 
ditaments in  and  near  Broad- street,  in  the  city 
of  York,  forming  part  of  the  estates  devised  by 
the  will  of  Gr.  T.,  deceased,  and  which  shares  are 
vested  in  the  said  infants  in  fee  simple. 
And  in  the  matter  of  the  Settled  Land  Act,  1882. 
Let  all  parties  concerned  attend  at  my  chambers  at  the 
Eoyal  Courts  of  Justice  on  the  day  of  18     , 

at  o'clock  in  the  noon,  on  the  hearing  of  an 

application  on  the  part  of  A.  T.,  B.  T.,  and  C.  T.,  hereinafter 
called  "  the  infants  "  by  M. .  T.,  of,  &c.,  their  next  friend. 

1.  That  X.j  of,  &c.,  and  Y.,  of,  &c.,  trustees  and  executors 
of  the  will  of  G-.  T.,  deceased,  may  be  appointed  trustees  of 
and  under  the  settlement  deemed  to  be  existing  under  the 
above-mentioned  Act  of  the  above-mentioned  shares  of  the 
said  infants  during  their  respective  minorities  for  the  pur-, 
poses  of  the  said  Act. 

2.  That  the  powers  conferred  upon  a  tenant  for  life  by 
sects.  3,  4,  19  to  24,  and  31  of  the  said  Act,  and  by  all  other 
(if  any)  sections  of  the  same  Act  enabling  a  tenant  for  life 
to  sell  or  convey  land,  or  deal  with,  or  concur  in  dealing  with, 
the  purchase  money,  may  be  exercised  by  the  said  X.  and  Y. 
on  behalf  of  the  said  infants  during  their  respective  minori- 
ties. 


(8)  See  S.  L.  A.,  s.  59,  p.  41.  This  summons  will  be  supported  by 
affidavit.  For  Form  see  S.  L.  Eules,  Form  VIII.  and  r.  7.  It  will 
briefly  verify  the  title  of  the  infants,  and  show  why  sale  is  beneficial  to 
them.  The  fitness  of  the  proposed  trustees  should  be  stated,  and  they 
must  give  written  consents,  which  must  be  also  verified  by  affidavit. 
These  consents  should  be  made  exhibits.  They  should  apply  both  to  the 
office  of  trustee  and  also  to  that  of  exercising  the  powers.  The  summons 
will  not,  in  the  first  instance,  be  served  on  any  person ;  but  it  is  not 
necessary  to  state  so  in  it,  because  this  is  so  directed  by  rule  5.  As  to 
appointment  of  trustees  see  sect.  38,  page  34.  In  Re  Wells  (page  35), 
the  mother  of  the  infants  was  appointed  to  exercise  the  powers,  and  to  be 
one  of  the  trustees. 
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3.  That  the  costs  of  this  application  may  be  directed  to  be 
taxed  as  between  solicitor  and  client,  and  that  the  same  when 
taxed  may  be  paid  out  of  the  property,  subject  to  the  said 
settlement  deemed  to  be  existing,  and  for  that  purpose  all 
necessary  directions  may  be  given. 

Dated  the  day  of  18     . 

This    summons   was   taken  out  by  ,  of 

agent  for  ,  solicitor  for  the  applicant. 


11.  SUMMONS  FOR  APPOINTMENT  OP  PERSONS  TO  BE  TRUS- 
TEES OF  THE  "  SETTLEMENT,"  AND  TO  EXERCISE  THE 
POWERS  OF  TENANT  FOR  LIFE  TO  LEASE,  IN  THE  CASE 
OF  INFANTS  ABSOLUTELY  ENTITLED  TO  SHARES  IN 
LAND  BEING  PARTNERSHIP  PROPERTY. 

In  the  High  Court  of  Justice. 
Chancery  Division. 

In  the  matter  of  the  shares  of  A.  T.  and  B.  T.,  both 
infants,  in  the  freehold  and  copyhold  lands  in 
the  parishes  of  H.  and  E.,  in  county  of  D., 
forming  part  of  the  partnership  estate  of  the 
late  firm  of 

And  in  the  matter  of  the  Settled  Land  Act,  1882. 
Let  all  parties  [&c.,  as  in  Form  10,  above]  on  the  hearing  of 
an  application  on   the  part  of  the  above-named  A.  T.  and 
B.  T.,  of,  <&c.,  by  M.  T.,  of,  &c.,  their  next  friend. 

1.  That  the    said   M.    T.   and    G.    H.,   of,    &c.,   may   be 
appointed  trustees  [&c.,  as  in  Form  10,  par.  1]. 

2.  That  the  powers  conferred  on  a  tenant  for  life  by  sects. 
6  to  13  (both  inclusive),  and  sects.  19  and  20  of  the  said  Act 
may  be  exercised  by  the  said  M.  T.  and  G.  H.  on  behalf  of 
the  said  A.  T.  and  B.  T.  respectively  during  their  respective 
minorities. 

3. 


Dated,  &c. 

This  summons  was  taken  out,  Ac. 
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12.  SUMMONS  BY  QUASI-TENANT  FOR    LIFE   FOE  LEAVE  TO 
EXERCISE  THE  POWERS  OF  S.  L.  A.,  1882,  s.  63.  (a) 

In  the  High  Court  of  Justice. 
Chancery  Division. 

In  the  matter  of  the  Dale  estate,  situated  in  the 
county  of  X.,  settled  or  deemed  to  be  settled 
by  an  indenture  (b)  dated  the  day  of 

18'    ,  and  made  between  [parties]. 
And  in  the  matter  of  the  Settled  Land  Acts,  1882, 

1884. 

Let  all  parties  [&c.,  as  in  Form  10,  above\  on  the  hearing 
of  an  application  on  the  part  of  A.  B.,  the  tenant  for  life,  or 
the  person  who  is  deemed  tenant  for  life,  under  the  above- 
mentioned  settlement.  * 

1.  That  the  court  may  give  leave  to  the  said  A.  B.  to 
exercise  with  regard  to  the  land  comprised  in  the  said 
settlement  all  the  powers  conferred  by  sect.  63  of  the 
Settled  Land  Act,  1882. 

3.  [Costs  as  in  paragraph  3,  Form  10,  omitting  the  words 
"  deemed  to  be  existing."] 

Dated,  &c. 

This  summons  was  taken  out,  &c. 


13.  SUMMONS  BY  TENANT  BY   THE  CURTESY  FOR  APPOINT- 
MENT OF  TRUSTEES  OF  THE  SETTLEMENT.  (c) 

In  the  High  Court  of  Justice. 
Chancery  Division. 

In  the  matter  of  a  house  and  appurtenances,  situate 
in  the  parish  of  X.  and  the  county  of  Y.,  settled 
by  a  settlement  deemed  to  have  been  made  by 
Elizabeth  B.,  deceased. 

And  in  the  matter  of  the  Settled  Land  Acts,  1882, 

1884. 
Let  all  parties  [<fec.,  as  at  page  53,  above]   on  the  hearing 

(a)  See  S.  L.  A.,  1884,  s.  7,  pp.  10-14,  and  S.  L.  A.,  s.  63,  pp.  15-19. 

(b)  Often  there  will  be  two  indentures,  which  will  form  one  settlement. 

(c)  See  S.  L.  A.,  1884,  s.  8,  pages  19-21. 


56  Forms. 


of  an  application  on  the  part  of  A.  B.,  of,  &c.,  the  tenant  by 
the  curtesy,  under  the  above-mentioned  settlement. 

1.  That  G.  H.,  of,  &c.,  and  I.  /.,  of,  &c.,  may  be  appointed 
trustees    of    and    under   the    above-mentioned    settlement 
deemed  to  be  existing  for  the  purposes  of  the  above  Act. 

2.  [Costs  as  in  Form  10,  paragraph  3,  page  54.] 

Dated,  &c. 

This  summons,  &c. 


14.  SUMMONS  BY  RECTOR  FOR  APPLICATION  AND  INVEST- 
MENT OF  MONEY  PAID  IN  BY  A  SANITARY  AUTHORITY 
IN  RESPECT  OF  GLEBE  LAND.S  TAKEN  UNDER  THE 
PUBLIC  HEALTH  ACT,  1875,  IN  IMPROVEMENTS  AND 
REDEMPTION  OF  LAND  TAX.  (a) 

In  the  High  Court  of  Justice. 

Chancery  Division. 

Mr.  Justice 

Ex  parte  the  Rector  of  X.  in  the  county  of  Y. 
And  in  the  matter  of  the  Public  Health  Act,  1875. 
And  in  the  matter  of  the  L.  C.  C.  Act,  1845. 
And  in  the  matter  of  the  Settled  Land  Act,  1882. 
Let  the    [sanitary  authority]  and  0.  D.  (b)  [the  patron  of 
the  living]  attend  at  the  chambers  of  the  Honourable  Mr. 
Justice  at    the    Royal    Courts   of    Justice,    Strand, 

Middlesex,  at  the  time  specified  in  the  margin  hereof. 

On  the  hearing  of  an  application  by  the  Rev.  A.  B.,  rector 
of  X.  in  the  county  of  Y.  that — 

(1.)  The  following  improvement,  viz.  [here  describe  the 
improvement]  be  approved  as  a  proper  mode  of  investment  or 
application  of  the  sum  of  2001.  to  be  produced  by  sale  of 
a  competent  part  of  the  sum  of  250Z.  consolidated  SI.  per 

(a)  Tliis  is  under  S.  L.  A.,  s.  32.  See  pages  29-33.  In  this  case  a 
previous  order  had  been  made  for  interim  investment  in  consols.  It  is 
rumoured  that  the  procedure  under  E.  S.  Cv,  Order  LV.,  is  about  to  be 
altered,  and  that  many  applications  which  may  now  be  made  by  summons 
will  be  effected  by  petition,  in  which  case  this  form  will  only  be  partially 
applicable. 

(h)  The  patron  of  a  benefice  is  in  much  the  same  position  as  the 
remainderman  of  settled  land,  with  regard  to  applications  of  this  descrip- 
tion. 
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cent.  Annuities  now  standing  to  the  credit  of  "  Ex  parte  the 
[sanitary  authority]  in  the  matter  of  the  Public  Health 
Act,  1875,  in  respect  of  the  lands  part  of  the  glebe  of  X.  in 
the  county  of  Y.  belonging  to  the  Rev.  A.  B.  as  tenant  for 
life  without  power  of  sale."  (a) 

(2.)  Redemption  of  land  tax  on  the  rectory  house  of  X. 
and  the  garden  belonging  thereto,  which  form  part  of  the 
glebe,  and  on  the  glebe  land  near  thereto  in  the  occupation  of 
one  F.,  which  said  premises  contain  in  the  whole  about 
acres,  and  which  are  more  particularly  described  in  the 
affidavit  in  this  matter  dated,  &c.,  of  the  said  A.  B.,  be 
approved  as  a  proper  mode  of  investment  of  a  competent 
part  of  the  said  sum  of  SI.  per  cent,  annuities  standing  to  the 
said  credit.  (b) 

(3.)  That  on  the  production  to  the  chief  clerk  of  a  certi- 
ficate of  E.  F.  of,  &c.,  surveyor,  or  in  default  of  him  of  some 
surveyor  appointed  or  approved  by  the  Land  Commissioners, 
or,  in  case  they  decline  to  appoint  or  approve,  by  the  Bishop 
of  Y.  for  the  time  being,  that  the  said  improvement  has 
been  properly  performed,  and  of  the  reasonable  cost  of  the 
same,  a  competent  part  of  the  said  3Z.  per  cent.  Annuities 
be  sold  (without  deducting  the  brokerage,  the  said  A.  B. 
undertaking  by  his  solicitor  to  pay  the  same  to  the  Chancery 
broker),  and  that  the  reasonable  cost,  or  the  sum  of  2001. 
(whichever  be  the  less  sum)  be  paid  to  the  said  A.  B.  out  of 
the  proceeds  of  such  sale.  (c) 

(4.)  That  on  completion  of  a  contract  by  the  said  A.  B.  for 
the  redemption  of  land  tax  on  the  said  lands,  and  upon  the 
requisition  of  the  Receiver- G-eneral  of  the  Inland  Revenue, 
a  competent  part  of  the  said  3L  per  cent.  Annuities  be  sold 
(without  deducting  the  brokerage,  the  said  A.  B.  undertaking 
to  pay  the  same  to  the  Chancery  broker),  and  the  cash  pro- 
duced be  transferred  to  the  account  of  the  public  moneys  of 
the  Receiver- General  of  Inland  Revenue  as  the  consideration 

(a)  The  title  of  the  account  will  be  copied   verbatim.     A  rector  or 
vicar  is  a  corporation  sole. 

(b)  Previous  leave  may  "be  given  to  contract  for  redemption  of  land  tax 
(Seton,  1426). 

(c)  It  is  believed  that  the  Land  Commissioners  do  appoint  surveyors, 
but  the  name  of  the  bishop  is  added  in  case  they  refuse.     It  is  usually 
more  convenient  to  make  a  contract  with  some  builder,  or  other  person, 
to  execute  the  improvement  for  a  definite  sum,  but  in  some  cases  (as  in 
the  present  instance)  that  was  not  found  practicable.     The  money  is  not 
usually  paid  out  until  the  work  is  complete. 
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for  the  redemption  of  the  land  tax  charged  on  the  said 
lands.  (a) 

(5.)  That  interest  on  the  residue  of  the  said  3Z.  per  cent. 
Annuities  may  from  time  to  time  be  paid  to  the  said  A.  B. 
as  rector  of  X.  and  his  successors,  rectors  of  X.  for  the  time 
being-,  until  further  order. 

(6.)  That  pursuant  to  the  80th  section  of  theL.  C.  C.  Act,  1845, 
and  the  32nd  section  of  the  S.  L.  A.  1882,  the  said  [sanitary 
authority]  may  be  ordered  to  pay  to  the  said  A.  B.  his  costs 
as  thereby  provided,  including  therein  all  reasonable  charges 
and  expenses  of  and  incident  to  the  said  investments  or 
application  in  the  said  improvement  and  redemption  of  land 
tax,  and  of  this  application,  and  of  all  proceedings  relating 
thereto,  such  costs,  charges,  and  expenses  to  be  taxed  in 
case  the  parties  differ. 

(7.)  Or  that  such  order  may  be  made  in  the  premises  as 
may  seem  meet. 

Dated  the  day  of  18     . 

This  summons  was  taken  out  by  ,  of  , 

agents  for  ,  of  ,  solicitor  for  the  above- 

named  A.  B.  .. 

To  the  [sanitary  authority] -and  C.  D.  of,  &c. 

NOTE. — If  you  do  not  attend  either  in  person  or  by  your 
solicitor  at  the  time  and  place  above  mentioned,  such  order 
will  be  made  and  proceedings  taken  as  the  judge  may  think 
just  and  expedient. (b) 

14a.   Variation  where  it  is  believed  that  the  Fund  in  Court 
will  be  nearly  spent.  (c) 

(5.)  That  if  by  means  of  the  above  investments,  and  the 

(a)  See  Seton,  vol.  ii.,  part  ii.,  p.  1425  ;  vol.  i.,  p.  97.     This  is  the  usual 
and  best  mode  of  redeeming  small  sums.     Roughly  speaking,  the  cost  of 
redeeming   land   tax  is  thirty  years'  purchase,  at  the  present  price  of 
stocks.     Every  information   about  redemption  may  be  obtained  at  the 
land  tax  office  at  Somerset  House. 

(b)  The  summons  will  usually  be  supported  by  affidavits  of  the  rector 
and  of   an  architect  or   surveyor.      Notice  of   intention  to   read   these 
affidavits,  and  also  the  affidavit  made  on  the  occasion  of  the  interim 
investment,  will  be  given. 

(c)  This  is  intended  in  substitution  for  paragraph  5  of  Form  14,  when 
circumstances  render  it  suitable.     Small  balances  are  paid   over  to  a 
tenant  for  life,  or  the  incumbent  of  an  ecclesiastical  benefice.     If  this 
variation   is   employed,   the   words   "  AND  PAYMENT  OUT   IP  PAYMENT 
OTJT  is  ORDERED  "    must  be   added   after  the  word  TAX  in  line  7   of 
paragraph  6. 
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orders  made  on  this  summons,  the  said  3Z.  per  cent.  Annuities 
shall  be  reduced  to  30Z.  or  any  less  sum,  the  same  be  sold  and 
(without  deducting  brokerage,  &c.,  as  in  par.  4,  page  57)  paid 
to  the  said  A.  B.,  he  undertaking,  if  the  sum  exceed  201.,  to 
apply  the  same  on  such  improvements  on  the  glebe  as  are 
sanctioned  by  the  Settled  Land  Act,  1882  ;  but  that  if  the 
said  annuities  be  not  reduced  to  SOL,  that  interest  to  accrue 
on  the  residue  thereof  may  from  time  to  time  \_&c.,  as  in 
par.  5  of  the  last  preceding  Form] . 


NOTE. — The  following  notice  was  published  in  the  Law 
Times  and  Weekly  Notes  of  Feb.  9,  1884  :— 

Originating  Summonses. 

In  all  cases  where  an  originating  summons  is  taken  out  under  the 
authority  of  an  Act  of  Parliament,  or  the  rules  of  the  Supreme  Court,  the 
summons  must  be  entitled  in  a  substantial  manner  (as  the  first  title}  and 
also  in  the  matter  of  the  particular  Act,  as  well  as  any  general  Act 
applicable  (such  as  the  Lands  Clauses  Consolidation  Act,  1845,  or  the 
Copyhold  Acts.) 

(1.)  If  it  be  a  Eailway  or  other  Local  Act,  and  under  its  powers  a 
portion  of  the  estate  of  any  testator  or  intestate  has  been  taken, 
the  summons  must  be  entitled  in  the  matter  of  the  estate  of  such 
testator  or  intestate. 
And  in  the  matter  of  the  Act  or  Acts. 
(2.)  If  property  settled  by  any  deed  of  settlement  then  in  the  matter  of 

such  settlement. 

And  in  the  matter  of  the  Act  or  Acts. 

(3.)  If  land  belonging  to  a  rector,  vicar,  or  corporate  body  then  it  must 
be  entitled  "  Ex  parte  the  rector,  vicar,  or  corporate  body,"  as  the 
case  may  be. 

And  in  the  matter  of  the  A  ct  or  Acts. 

(4.)  Summonses  for  payment  of  money  out  of  court  should  bear  the 
same  title  as  that  of  the  proceeding  under  which  the  fund  was 
paid  in. 

(5.)  Summonses  under  the  Settled  Land  Act,  1882,  should  be  entitled 
as  directed  by  the  rules  under  the  said  Act,  and  in  other  respects 
should  be  in  the  form  given  in  Appendix  L.,  No.  25  of  the  rules 
of  the  Supreme  Court,  1883. 


The  address  and  description  of  the  applicant  and  of  the  next  friend 
(if  any),  should  in  all  cases  be  stated  in  the  summons,  and  if  the  applicant 
or  the  parties  summoned  apply  or  are  summoned  as  trustees  or  in  a 
representative  capacity  the  fact  should  appear  in  the  summons,  and  the 
rule  (if  any)  under  which  the  application  is  made  should  be  stated 
therein. 


APPENDIX. 


NOTE  A.  (see  sect.  3,  page  25.) 

IN  Thomas  v.  Williams  the  plaintiffs  appealed  against  the 
decision  of  Vice-Chancellor  Bacon,  which  is  reported  in  24 
Ch.  Div.  558 ;  49  L.  T.  Eep.  N.  S.  Ill ;  and  they  asked  for, 
and  obtained,  from  the  Court  of  Appeal  an  interim  injunction 
to  stop  the  sale  pending  the  appeal  (75  Law  Times,  July  28, 
1883,  p.  234).  The  appeal,  however,  was  ultimately  with- 
drawn, and  of  course  the  interim  injunction  then  ceased. 
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